O

om®
III ASSOCIATION OF

BN A MILY AND
c CONCILIATION COURTS

AFCC 10th Symposium on Child Custody Evaluations
Research and Practice: Bridging the Gap and Finding the Balance
November 1-3, 2012, Arizona Grand Resort in Phoenix, Arizona

Still Time to Register

It's not too late to plan a trip to the AFCC symposium in Phoenix. Registration
costs for this meeting are very affordable and the group rate at the Arizona Grand
Resort is an excellent value. Walk-in registrations are welcome, but you can save a
few minutes by completing the form online before you arrive. The room block at the
Arizona Grand Resort has been released; however, the hotel will honor the AFCC
rate, depending on availability.

Register online

Conference program brochure
Online hotel reservations

Pre-Symposium Institutes Offer Six Hours of Continuing Education

If you are already attending the symposium—but not registered to attend a full-day
pre-symposium institute on Thursday—consider adding one! AFCC members can
add an institute to their registration for just $160, and non-members for $190. In
addition to valuable knowledge and stimulating discussion, institutes qualify for up
to six hours continuing education credit. Topics include: domestic violence in child
custody evaluations, risk management, evidence and testimony in child custody
evaluations, and research in psychological testing.

Pre-symposium institute descriptions
Continuing education information

President’'s Message

By Arnold T. Shienvold, PhD, Harrisburg, Pennsylvania

As we move into the fall, it is the heart of election season in the US and political
campaigns are in full gear as we head toward the November 6 day of reckoning.
Witnessing the thrust and parry that is this year’s presidential election makes me
thankful that, in my campaign for AFCC President, | had no expenses, campaign
committee or super PAC, and even more grateful that | had no opponent who spent
every free moment explaining to AFCC members how incredibly incompetent | am.
Like our presidential candidates, AFCC members have different ideas, come from
different professional backgrounds and cultures, have different theoretical positions
on a variety of topics and sometimes strenuously disagree with one another.

Read more

AFCC 50th Anniversary Conference
Riding the Wave of the Future: Global Voices, Expanding Choices
May 29-June 1, 2013, JW Marriott Los Angeles L.A. LIVE

Keynote Preview: James P. Steyer
AFCC is thrilled to announce the keynote speaker at the 50th Anniversary
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AFCC 50th Anniversary Conference
Riding the Wave of the Future: Global
Voices, Expanding Choices

May 29-June 1, 2013

JW Marriott Los Angeles L.A. LIVE
Los Angeles, California

More information

AFCC-AAML Conference
September 26-28, 2013
Gaylord National Resort
Washington, DC Metro Area

AFCC Regional Training Conference
November 7-9, 2013

The Westin Crown Center

Kansas City, Missouri

AFCC Training Programs

Intractable Issues in Child Custody
Disputes

Mindy Mitnick, EdM, MA

December 3-4, 2012

University of Baltimore, School of Law,
Student Center

Baltimore, Maryland
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Conference will be James P. Steyer, author of the book, Talking Back to Facebook:
The Common Sense Guide to Raising Kids in the Digital Age and founder of
Common Sense Media. He has spent much of his career studying the effects of
media on children. Common Sense Media is a nonprofit organization that focuses
on the media use of children and their families, counseling parents and teachers on
how to protect children from the negative aspects of today’s technologically
connected world. Mr. Steyer will speak at the Opening Session, Thursday morning,
May 30, 2013. Last May, Mr. Steyer was interviewed on the WHYY Philadelphia
and nationally syndicated NPR program, Fresh Air.

Click here to listen to the interview

Sponsorships, Advertising and Exhibits

AFCC has many opportunities for sponsorships, advertising and exhibits at the 50th
Anniversary Conference. The deadline for ads and sponsorships to be included in
the print version of the conference program brochure is coming up—Monday,
December 3.

More information

Awards Nominations

The AFCC Awards Committee is accepting nominations through March 15, 2012,
for awards to be presented at the 50th Anniversary Conference Awards Luncheon.
Nominate an outstanding AFCC member for the John E. VanDuzer Distinguished
Service Award; a researcher, colleague or even yourself for the Stanley Cohen
Distinguished Research Award; or a court-connected service program for the Irwin
Cantor Innovative Program Award. It's easy to submit a nomination; just write a
brief letter explaining how the nominee fits the criteria for the award and provide a
reference. See the AECC Awards page for full descriptions of each award,
nomination instructions and a list of past award recipients.

Where Were You in 19637?

The first AFCC conference was held on Saturday, September 7, 1963, in Los
Angeles. Conciliation counselors and judges from six counties in California
gathered to talk shop. As the 50th Anniversary Conference approaches, each
month we will feature AFCC trivia or a fun piece related to the anniversary. This
month we asked AFCC Board Members where they were in 1963.

Read more

Family Court Review 50th Anniversary Special Issue

Editor's Note: Kvell [ing] for Family Court Review on its 50th Birthday

by Andrew Schepard

In this brief history of the Review, written by its editor since the January 1998
issue, Andrew Schepard, you will learn how the journal was, and in some ways
remains, "a stranger in a strange land,” how it stacks up (subscriptions worldwide,
availability in libraries and usage), and a little insight as to who makes up the
editorial staff, and how many of the concepts that have kept AFCC and the Review
successful and relevant for the past 50 years will continue into the future. This
editorial note will be published in the January 2013 issue of Family Court Review,
Volume 51, Number 1. Enjoy this early read!

Read the Editor's Note

AFCC Scholarship Fund and Annual Appeal

The AFCC Annual Appeal letter will appear in your mailbox very soon. This year is
a special appeal for the 50th Anniversary of AFCC. As we return to our roots in Los
Angeles we also return to a court system that, like so many, has fallen victim to
dramatic funding cuts. In acknowledgement of this, AFCC will award more than 50
scholarships to the 50th Anniversary Conference; a number of these scholarships
will be earmarked for court services personnel, and others set aside for those in
our host community.

Are you aware that only 3% of AFCC members give to the appeal? We have
accomplished so much in past years with an average of just 3% participation; the
increase in AFCC membership has allowed us to continue to grow the scholarship
fund. On behalf of the many grateful scholarship recipients, a heartfelt thank you to
the 3% of you who donate annually or have donated in the past. Just imagine what
we could do if 5% of AFCC members participated! This is our goal for this appeal
year; we hope you can help us reach it by continuing your support or being a first
time donor and also by encouraging your friends and colleagues to contribute to
this worthy cause.

More information

Parenting Coordination: Working with
High Conflict Families

Christine Coates, MEd, JD

December 5-6, 2012

University of Baltimore, School of Law,
Student Center

Baltimore, Maryland

More information

Nuts and Bolts of Parenting
Coordination:

Helping High Conflict Parents Resolve
Disputes

Joan B. Kelly, PhD

March 4-5, 2013

Loyola University Chicago, Philip H. Corboy
Law Center

Chicago, lllinois

When Nuts are Loose and Bolts Don't
Fit:

Advanced Practices in Parenting
Coordination

Debra K. Carter, PhD

March 6-7, 2013

Loyola University Chicago, Phillip H. Corboy
Law Center

Chicago, lllinois

AFCC Chapter Events

Arizona Chapter Annual Conference
Cultivating Resilience in Children, Families
and Professionals

February 1-3, 2013

Hilton Sedona Resort and Spa

Sedona, Arizona

More information

Louisiana Chapter Annual Conference
Collateral Damage: Addressing the Hidden
Costs to Families and Professionals

in Chronic High Conflict Cases

March 7-8, 2013

Hampton Inn

New Orleans, Louisiana

More information

Florida Chapter Annual Conference
Creating Our Future: One Family at a Time
March 15-16, 2013

The Rosen Center

Orlando, Florida

More information

Washington Chapter Conference
Pinnacles of Practice in Times of Challenge
April 6, 2013

Washington Athletic Club

Seattle, Washington

More information

Missouri Chapter Conference

with M.A.R.C.H. Mediation

The Child’s Voice in Child Custody
Litigation: The Who, What, When, Where,
and Why of Hearing from the Child

April 19-20, 2013

Sheraton St. Louis City Center

St. Louis, Missouri

More information

Join AFCC
Are you a member?
Join or Renew

AFCC offers member benefits that promote
excellence in practice.
View member benefi

Ask the Experts

Is there a topic you would like to see
covered by an AFCC Ask the Experts
piece?

Email your suggestion

About AFCC eNEWS

Readers are welcome to forward this e-
newsletter to interested colleagues. All
opinions expressed are those of the author
and do not necessarily reflect those of
AFCC.

Earn AFCC Dollars
Each time a colleague joins AFCC as a
first-time member and names you as the
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Donate online referral source on the membership
— application you will earn ten AFCC dollars
to spend on conference registrations,

Qualitative Research Studies—It's Not about Numbers and Counting membership renewals and publications. For
. more information, please contact AFCC at
By Rachel Birnbaum, PhD, LLM afcc@afccnet.org or (608) 664-3750.

Dr. Birnbaum discusses some guidelines that can be used to evaluate how

trustworthy qualitative findings are when evaluated against the intentions identified Eﬂiltosrc;mmerfeld

at the outset in a qualitative research study. editor@afccnet.org
Read more

6th World Congress on Family Law and Children’s Rights Like on E K

From Principle to Practice

17-20 March 2013 in Sydney, Australia

AFCC is proud to be a sponsor of the 6th World Congress on Family Law and
Children’s Rights, and that is hardly where AFCC involvement ends. A look at the
program reveals many familiar member names: World Congress Chair, Hon.
Rodney Burr; World Congress Board member, Richard Foster; and Program Co- Unsubscribe
chair, Hon. Diana Bryant, current AFCC Board Member. Additionally, AFCC

President Arnie Shienvold, Immediate Past President Linda Fieldstone, former

President Emile Kruzick and Executive Director Peter Salem are among the AFCC

members who are presenting—there are too many to list. Energy for AFCC in

Australia is peaking with an Australian Chapter of AFCC in the works and its highly

anticipated launch event expected to take place at the World Congress.

Visit the World Congress website

Eollow on Twitter

Connect on LinkedIn

Family Law in the News

Many Separated Couples Cannot Afford Divorce

By Traci Pedersen, Associate News Editor, reviewed by John M. Grohol, PsyD,
courtesy of Psych Central

When a married couple chooses a long-term separation, rather than a divorce, it is
most likely because they cannot afford a divorce, according to a nationwide study.
Read more

Psychiatric Group: Parental Alienation no Disorder

By David Crary, AP National Writer, courtesy of Boston.com

Rebuffing an intensive lobbying campaign, a task force of the American Psychiatric
Association has decided not to list the disputed concept of parental alienation in the
updated edition of its catalog of mental disorders.

Read more

Till Death, or 20 Years, Do Us Part

By Matt Richtel, courtesy of New York Times

It makes little sense to explore a new era of family values based around Hollywood
couplings. Or, worse yet, around mere rumors of the way movie stars conduct their
marital affairs. But might there be seeds of something worth considering in one
such rumor, that Tom Cruise and Katie Holmes signed a five-year marriage
contract?

Read more
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Continuing Education Credits

AFCC 10th Symposium on Child Custody Evaluations
Research and Practice: Bridging the Gap and Finding the Balance
November 1-3, 2012, Arizona Grand Resort in Phoenix, Arizona

AFCC will provide a certificate of conference attendance for a processing fee of $15 for members and
$20 for non-members. Please select this option when registering for the conference and be sure to fill out
and turn in the blue verification of session attendance form provided at the conference.

Psychologists: AFCC is approved by the American Psychological Association to sponsor continuing
education for psychologists. AFCC maintains responsibility for this program and its content. All pre-
symposium institutes, plenary sessions and workshops are eligible for up to 16.5 hours continuing
education credit for psychologists.

Counselors: AFCC is an NBCC-Approved Continuing Education Provider (ACEP™) and may offer
NBCC-approved clock hours for events that meet NBCC requirements. All pre-symposium institutes,
plenary sessions and workshops are eligible for up to 16.5 NBCC-approved clock hours. The ACEP is
solely responsible for all aspects of the program.

Social Workers: This program is approved by the National Association of Social Workers (NASW)
(Approval #886478123-4848) for 16.5 social work continuing education contact hours. Individuals should
verify approval with their credentialing or licensing boards.

California Board of Behavioral Sciences: AFCC is approved by the California Board of Behavioral
Sciences to offer continuing education to MFT and LCSW professionals in California, PCE#4630. Pre-
symposium institutes qualify for up to 6 hours and the symposium program qualifies for up to 10.5 hours
toward continuing education required by CA BBS.

Judicial Council of California—Administrative Office of the Courts Approvals: The course outline or
agenda for this training has been approved as corresponding to subject areas specified in the California
Rules of Court, rule 5.210(f), 5.225(d)&(i), 5.230(e)(2), and 5.215(j)(2). The views expressed in this
training are those of the trainer and do not necessarily represent the positions or policies of the Judicial
Council of California or the Administrative Office of the Courts. The pre-symposium institutes provide six
hours of initial training of continuing education for child custody mediators and evaluators, and selected
institutes provide up to six hours domestic violence (DV) initial or annual update training (Institute 1 and
Institute 3). The symposium provides 10.5 hours toward initial training or continuing education for child
custody mediators and evaluators; and selected sessions provide up to nine hours DV initial or annual
update training (General Session, Workshops 7, 9, 14, 15 and 26).

Mediators: All conference sessions are eligible for continuing education units though the Association for
Conflict Resolution (ACR).



Lawyers: The State Bar of Arizona does not approve or accredit providers or programs. Arizona
attorneys should sign up to receive a certificate of attendance in order to self-report hours via affidavit.
Out-of-state conference attendees may use the certificate of attendance to apply to their accrediting
agency for credit.

A complete list of conference sessions eligible for specific continuing education credits will be available at
the AFCC registration desk on-site in Phoenix.
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Qualitative Research Studies—It’'s Not About Numbers and Counting
By Rachel Birnbaum, PhD, LLM

Dr. Rachel Birnbaum discusses some guidelines that can be used to evaluate how trustworthy qualitative
findings are when evaluated against the intentions identified at the outset in a qualitative research study.

People often ask whether qualitative research is truly ‘scientific’ and whether we can trust knowledge
gained about a particular phenomenon using qualitative methods. An important assumption in the
response to this question is that there are multiple ways of learning about that particular phenomenon;
similarly, there are multiple ways of designing research and gathering data to better understand that
same phenomenon. The decision about whether to use a quantitative or qualitative approach to the
inquiry process is informed by the purpose of the study.

While quantitative research starts with a priori assumptions about the phenomenon to be tested,
gualitative research seeks to discover those characteristics more inductively. In the latter, observation,
dialogue, and artifacts are used to develop a conceptual understanding or to describe that phenomenon
in a way that others can, in turn, learn from; quantitative research uses counting or measures to capture
or test a phenomenon that has already been articulated. Qualitative research methods are increasingly
being used to explore and answer questions that numbers and statistics simply cannot capture.

What does a theoretical/conceptual framework mean that guides the research process?

All qualitative research is guided by a theoretical/conceptual framework. That is, the researcher explores
the question from a particular viewpoint or stance (i.e., grounded theory, phenomenological approach,
constructivist approach, feminist theory, narrative approach, etc.). The review of the literature that informs
the question/process, the nature of the sample selected and why, how the data was collected and
analyzed will often flow from that viewpoint or stance.

Why is the sample size so small?

Bigger is not the goal; qualitative research is about understanding and exploring meaning from the
participant’s viewpoint through their lived experience. They have a story to tell about the topic at hand and
by doing so, share their perceptions and experiences. As such, sampling must be theoretically valid (i.e.,
based on the research questions and objectives). The sample is most often obtained through non-
probability sampling techniques. That is, the sample will be described as being obtained using techniques
of convenience sampling (i.e., selecting cases for study primarily because they are easy to obtain);
purposive sampling (i.e., selecting cases for study because they give the researcher a unique approach
to a problem or special perspective); snowball sampling (i.e., a few people are initially identified then they
provide more names and so on); or quota sampling (i.e., establishing an estimate of the characteristics of
the research population about the questions). The size of the sample will largely depend on the nature of
the problem being studied and the availability of participants who can speak to the topic at hand, the
achievement of saturation of categories (i.e., no new themes/categories emerge during the inductive
analysis), and on the richness of the information that is being discovered—the main attribute is therefore
quality not quantity.



How do | evaluate the credibility of qualitative research?

As there are many different techniques to evaluate quantitative research, qualitative researchers also
focus on establishing rigour in approaching and engaging with their participants. The first step is
describing the credibility of the sampling process. For example, was there prolonged engagement or
intensive involvement with the participants to engage with their in-depth knowledge? Was there persistent
observation of the participants to the extent that it was purposive and assertive? Was there triangulation
of data (i.e., different or multiple sources of data used to explore the research through interview
transcripts, literature, journal notes)? Was there peer debriefing (i.e., formal or informal discussion with
peers about the findings? Was there any negative case analysis (i.e., exceptions to emerging themes
found in the data and from the literature)? Was there evidence of referential adequacy (i.e., detailing how
the data was collected through audiotapes, transcripts, documents, etc)? Was there any member
checking (i.e., formal or informal checking of the data with the participants)? Was there any confirm-ability
(i.e., demonstrated through quotes or case descriptions how the themes are supported)?

How do | evaluate the transferability of the findings?

Was the sample size described and explained? Was there thick description of the data (i.e., the sample is
described, context described, timing of when the data was collected and the location where the data
collection took place)? Was there a reflexive journal written to track the data and themes gathered and
how was this used?

How do | evaluate the clarity of the qualitative research process?

Look at the following: Did the researcher describe how the data was documented by using an audit trail
(i.e., describing the data analysis and category construction, keeping interview and field notes, tapes,
transcripts)? Did the researcher keep a diary or notes on a regular basis that reflects the process of the
research and findings? Did the researcher declare their perspective about the research question?

What conclusions can | draw from qualitative research studies?

Remember it's not about sample representativeness or drawing conclusions to generalize to a broader
population; it's about understanding the meanings of what is being said. It is about listening to their
stories and evaluating the extent to which those stories are transferable to similar types of situations. It's
all about balance, moving from the data (quotes/themes) to interpretation about their stories.

Dr. Rachel Birnbaum is an associate professor at The University of Western Ontario, London, Ontario,
Canada where she is cross appointed with Childhood and Social Institutions (Interdisciplinary programs).
She has over 20 years of clinical experience working with children and families of separation and/or
divorce, specifically high conflict families. Dr. Birnbaum has presented and published extensively, both in
Canada and internationally.
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Where Were You in 19637

The first AFCC conference was held on Saturday, September 7, 1963, in Los Angeles.
Conciliation counselors and judges from six counties in California gathered to talk shop. As the
50th Anniversary Conference approaches, each month we will feature AFCC trivia or a fun
piece related to the anniversary. This month we asked AFCC Board Members where they were
in 1963.

Richard Altman
| was busy learning to swim, play ball, and fish. To be perfectly honest, | was unaware that there
was any part of the world outside of Hicksville (Ohio).

Hon. Peter Boshier

| was an 11 year old at "intermediate” school in Gisborne, the small town in New Zealand where
| was born and educated. When, in the course of that year, President Kennedy was
assassinated, we heard it all on the radio and were devastated. We didn't have television, but |
was allowed to watch it at the neighbours every so often. My favourite by far was McHale’s
Navy starring Ernest Borgnine—poignant really because he died only this year.

Annette Burns
| was an overachieving four-year-old who looked on in wonder as JFK made his “Ich bin ein
Berliner” speech.

Andrea Clark

I was 11 years old and in Mr. Gibson's 6th grade class at McKinley Elementary School in
Montrose, New York (Northern Westchester County for you East Coasters). | remember
President Kennedy's assassination, sitting in library class and listening to the radio broadcast
over the loudspeaker. And, | watched McHale's Navy on television. A highlight of that school
year was having the lead female in our school's (watered down) production of The Mikado.

patti cross

I hadn't started kindergarten yet and my baby brother (who | doted over) was on the way. | was
planning for his birth, however—I charged my friends and neighbours five cents each to look at
him and enjoy fresh baked cookies and lemonade. Each was reminded by me that they could
only look but not touch.

Robin Deutsch
I was in high school, not concerned about family court, though | heard stories of juvenile
delinquents, and was aware of just two classmates whose parents had divorced. The biggest



issue we faced was the increasing involvement of US troops in Vietnam and the drafting of our
classmates when they graduated high school and college.

Linda Fieldstone

| was in 4th grade in ABDay School in Philadelphia. | remember the names of all of my teachers
in every grade of elementary school but that one! Believe it or not, we learned typing on a real
typewriter—no computers...

Larry Fong

I turned 11 and entered grade 7 that year, an interesting future experience itself in that | was to
become a school teacher in 1976 teaching in the same grade. In Canada that year, the
Canadian Recording Industry Association was formed and all Canadians received a Federal
Social Insurance card. In the US, two new television shows started, Petticoat Junction and The
Patty Duke Show. This is also the year the following birthdays: Michael Jordan, Mike Meyers,
Johnny Depp, Helen Hunt, John Stamos and Brad Pitt. Hit singles that year included: “Blue
Velvet” (Bobby Vinton), “Walk Like a Man” (Four Seasons) and | have to include “Our Day Will
Come” (Ruby and the Romantics). In the US, and similarly in Canada, the average cost of a
new house was $12,650.00, the average income per year was $5,807.00, the average price for
a gallon of gas was 29 cents, and the average cost of a new car was $3,233.00.

Hon. Dianna Gould-Saltman

| started kindergarten. | remember a few things from this year, but the one that sticks with me is
having been walked to school (we lived across the street) for morning kindergarten. Part way
through our morning someone came in to tell Miss Hoffman something and we were all
immediately told to go home. This was a little disorienting because we were only just learning
about school routines and it wasn't the end of the school day. | walked home with a friend who
also lived across the street to find my mother and grandmother watching television and crying at
a news report announcing that President Kennedy had just been shot somewhere in Dallas. Not
a pleasant memory, but a strong one.

Hon. R. John Harper
| was captain of the junior football team at my high school in Hamilton, Ontario. | also played in
a rock band. Being a lawyer and eventually a judge were the farthest things from my mind.

Grace Hawkins
| was two years old and playing in the snow in Minnesota!

Mindy Mitnick
| was getting Bat Mitzvah'ed in Miami Beach.

Hon. Graham Mullane

| was in 4th year at Newcastle Boys High School. | was enjoying bushwalking, surfing, sailing
and dancing. Apparently | was also acquiring some of the skin cancers, which | have been
having removed over the last few years.

Arnold Shienvold

There | was 13 years old, enjoying life and dealing with my huge problems, preparing for my Bar
Mitzvah and wondering why every girl in my class was at least four inches taller than me. By the
way, that hasn’t changed!



Larry Swall
| was merely a glimmer in the eye of two love struck students on the sun-kissed beaches of Los
Angeles during a time of greater innocence, discretion and decorum.

Nancy Ver Steegh

| was in elementary school, but it was a great year for music. The Beatles released “I Want to
Hold Your Hand" and “I Saw Her Standing There” and Bob Dylan released The Freewheelin’
Bob Dylan. Zip codes were also introduced that year.
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AFCC 10th Symposium on Child Custody Evaluations
Research and Practice: Bridging the Gap and Finding the Balance
November 1-3, 2012, Arizona Grand Resort in Phoenix, Arizona

PRE-SYMPOSIUM INSTITUTES Separate registration required for institutes
THURSDAY, NOVEMBER 1, 2012 9:00am—4:30pm

1. Accounting for Domestic Violence in Child Custody Evaluations: Innovations in Practice

The challenge for custody evaluators in cases involving domestic violence is to identify the violence,
understand its features and context, determine the implications of the violence for parenting, if any, and
develop recommendations that account for those implications. This interactive institute will introduce
several recently developed tools to aid evaluators and family court practitioners in addressing the needs
of individual families so that children and adults are protected, abusive parents have appropriate parental
access, and justice is served.

Gabirielle Davis, JD, Battered Women'’s Justice Project, Minneapolis, MN

Chic Dabby, Asian & Pacific Islander Institute on Domestic Violence, San Francisco, CA
Loretta Frederick, JD, Battered Women'’s Justice Project, Minneapolis, MN

Nancy W. Olesen, PhD, San Rafael, CA

2. Custody Evaluations and Risk Management

This institute, which will be useful to both new and experienced evaluators, focuses on adherence to
professional standards and guidelines; minimizing litigant animosity; meeting the needs of the family, the
court, and the attorneys, and, thereby, reducing the risk of complaints. From initial pre-evaluation contact
through the evaluator’'s appearance as an expert witness, specific risk-reduction procedures will be
presented in detail. Extensive written material will also be provided. Topics include: preparation of
agreements for the evaluation and testimony; selection of assessment instruments; effective use of
available records; dealing with non-party participants (significant others); and preparing reports likely to
be useful either in settlement endeavors or at trial. The American Professional Agency offers a 5%
premium reduction to attendees.

David A. Martindale, PhD, ABPP, St. Petersburg, FL

3. Advanced Testing: Using Research to Guide the Use of Psychological Testing in Custody
Cases

This advanced institute will focus on how research helps inform the test selection and test interpretation in
family law cases. The institute will begin with a discussion of the anatomy of a research study to develop
a framework from which to appraise such studies focusing on psychological testing. Discussion will
include the latest research regarding reliability and validity of commonly used psychological tests for
family law cases, with the ultimate goal of providing interpretations that are research-based and can
withstand evidentiary challenges (i.e., Daubert). Participants should have a working knowledge of
research methodology and psychological test usage.

James R. Flens, PsyD, ABPP, Brandon, FL



4. Evidence and Testimony in Child Custody Evaluations

Participants in this institute will learn about the fundamental rules of evidence and related concepts that
govern how forensic psychologists present their work and opinions via sworn testimony. Topics include:
introductory concepts and legal terminology, the hearsay rule and the exceptions most commonly
encountered by expert witnesses, the general rules governing expert testimony, issues of evidentiary
reliability under Frye and Daubert, the purpose and scope of direct and cross-examination, and effective
strategies for communicating one’s expert opinions in legal proceedings.

Faren Akins, JD, PhD, Scottsdale, AZ
Larry Cohen, PhD, JD, Phoenix, AZ
David Weinstock, Scottsdale, AZ
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President’s Message
By Arnold T. Shienvold, PhD, Harrisburg, Pennsylvania

As we move into the fall, it is the heart of election season in the US and political campaigns are in full
gear as we head toward the November 6 day of reckoning. Witnessing the thrust and parry that is this
year’s presidential election makes me thankful that, in my campaign for AFCC President, | had no
expenses, campaign committee or super PAC, and even more grateful that | had no opponent who spent
every free moment explaining to AFCC members how incredibly incompetent | am. Like our presidential
candidates, AFCC members have different ideas, come from different professional backgrounds and
cultures, have different theoretical positions on a variety of topics and sometimes strenuously disagree
with one another. But thankfully, we don'’t take cheap shots or get personal. Rather, we work hard to
understand and support one another, and, as one of our AFCC organizational values states, “Learn
through inquiry, discussion and debate.” In fact, for many of us, it is the very process of debate and
discussion and the diverse voices within our membership that provide the best educational moments we
encounter in AFCC.

As you may have heard, over the last year there was quite a bit of discussion and debate over issues
related to attachment and shared parenting. It began with a special issue of Family Court Review in the
summer of 2011, continued at the 49th Annual Conference in Chicago in June 2012, and subsequently
with response articles in the July 2012 issue of FCR. The discussions had people on edge and were, at
times, emotional; and although a lot of the air was cleared over time, there is certainly no clear consensus
as to where we have landed. So in the spirit of AFCC’s organizational values, we intend to extend the
conversation, looking in-depth at the broad spectrum of what is referred to as “shared parenting.”

As most AFCC members are aware, shared parenting has become a topic of considerable controversy.
While the term “shared parenting” is itself positive, and the implied goal is difficult to argue against,
gaining a consensus among AFCC members as to specifically what conditions promote positive post-
separation and divorce child adjustment has been quite difficult. Definitions of shared parenting vary;
there is disagreement over interpretation of the relatively scant research on the topic; and research
methodology is routinely criticized. Nonetheless, some research is presented to and interpreted by policy
makers and practitioners as if it is determinative, while other studies are dismissed out of hand. And—no
surprise—the very same research is at times lauded by some and harshly critiqued by others.

In January 2013, AFCC will convene a small think tank called “Closing the Gap: Research, Practice,
Policy and Shared Parenting,” in order to dig deeper into these challenges, and to help bring a
constructive voice to debates occurring in family law communities around the world. An array of family law
stakeholders including lawyers, mental health practitioners, mediators, court administrators, judges, policy
makers and legal and social science scholars will come together for this meeting. The goals of the think
tank are to examine barriers to use of research in family law practice and policy in the context of the
shared parenting controversy; raise awareness among professional practitioners and organizations of the
research-practice gap in family law; and identify pathways to better inform practitioners and policy makers
about how to identify and use high quality social science research. The participants will also explore how
to overcome barriers to widespread, appropriate and effective use of research in practice and policy in
family law.



As AFCC President, | am very excited about this project, as it offers a way to continue AFCC's history of
taking on difficult issues and providing a forum in which these controversies can be explored in their
entirety. | wish that every member of AFCC could participate. Unfortunately, we could only invite a small
number. However, we anticipate publishing a report in FCR and, as always, anyone wishing to respond in
writing will have the opportunity to submit additional comment to either the AFCC eNEWS or FCR. We will
also present conference programs addressing this critical issue at the AFCC 50th Anniversary
Conference in Los Angeles, May 29-June 1, 2013. Until then, I will keep all of you informed of our

progress. Meanwhile, | hope to see you at AFCC’s 10th Symposium on Child Custody Evaluations,
November 1-3, 2012, in Phoenix.

Arnie



For publication in the January 2013 issue of Family Court Review

Editor’s Note:
Kvell® [ing] for Family Court Review on its 50" Birthday

This issue begins the 51% volume of Family Court Review and is a good time to pause to reflect
on where we began and to take pride in how far we have come.

Family Court Review (FCR) began life in March 1963 as the California Conciliation Courts
Quarterly and continued publishing under that name only briefly, until June 1964. The
publication then symbolized its desire to expand beyond its original geographic home and for
higher academic aspirations by dropping “California” from its title and becoming a “Review”
rather than a “Quarterly”. The Conciliation Courts Review began publication in January 1965.
Symbolizing the desire for a still broader focus, and the increasing integration of alternatives to
litigation into the family court process, the Conciliation Courts Review changed its name to the
Family and Conciliation Courts Review in July 1989. It published under that name until October
2000. In January 2001, this publication’s name became what it is today- the Family Court
Review.

While its name changed, the core focus of this publication has always been the same —
developing and disseminating the intellectual capital so that the legal system can better meet the
needs of families and children.

Volume 1, Issue 1 of California Conciliation Courts Quarterly was, however, a “stranger in a
strange land.” ** In 1963 California law specified seven grounds for divorce or separation:
adultery, extreme cruelty, willful desertion, willful neglect, habitual intemperance, conviction of
a felony and incurable insanity. Parents sued one another for divorce in an adversarial
proceeding like a claim in tort or contract. Children were treated like property to be awarded to
one parent or the other, almost inevitably awarded to mother. The numbers of divorces in
California, though growing, was comparatively small. The 1966 Report of the Governor’s

* Jewish parents are prone to do this over their children’s achievements. “The word kvell, pronounced just like it
looks, is a Yiddishism, and unlike many words of Yiddish origin, kvell has not yet become extremely common in
mainstream contexts. Kvell means 'to be bursting with pride; boast; gloat', and is usually used with the connotation
that one is delighted with the accomplishments of one's children. A couple of recent examples: “’My heart is totally
bursting." 'l know--I'm kvelling' (the movie Clueless, 1995); ‘Give us a chance to kvell over you’ (my mother, when
I got annoyed with her for fussing over the publication of my first book, 1995). Words @ Random, The Maven’s
Word of the Day, Sept. 15, 1998 available at http://www.randomhouse.com/wotd/index.pperl?date=19980915 (last
visited July 3, 2012).

** Stranger in a Strange Land is a 1961 science fiction novel by American author Robert A. Heinlein. It tells the
story of Valentine Michael Smith, a human who comes to Earth in early adulthood after being born on the planet
Mars and raised by Martians. The novel explores his interaction with—and eventual transformation of—terrestrial
culture. The title seems an allusion to the phrase in Exodus 2:22 (in the Biblical Book of Exodus) Moses flees
ancient Egypt, where he has lived all his life, and later marries Zipporah: Exodus 2:22: "And she [Zippo'rah] bare
him a son, and he called his name Gershom: for he said, | have been a stranger in a strange land".

1




Commission on the Family, which envisioned “no fault divorce” and a never created
comprehensive family court, was still three years away.

Volume I, Issue 1 spoke in a different voice. That issue was the child of the California
Conciliation Courts, a radical institution premised on the unproven idea that non-lawyers such as
marriage counselors affiliated with a divorce court could provide helpful services to parents to
help keep their marriages together and spare parents and children from involvement in the
adversary system of justice.

The functions of the California Conciliation Courts have evolved over time away from
reconciliation of marriages to better managing the effects of divorce and separation on children
and parents. Mediation, parent education, neutral custody evaluations and parent coordination
have replaced conciliation.

The core ideas of Volume 1, Issue | and the California Conciliation Courts- that the future of
children should not be treated as a tort or a contract and that families benefit from multi-
disciplinary services to help them plan for their futures- remain as powerful today as they were
radical when first proposed. Volume 1, Issue 1 sowed the seeds of what Jana Singer, a member
of FCR’s Editorial Board, has felicitously described in these pages as the “velvet revolution in
family law” “This paradigm shift has replaced the law-oriented and judge focused adversary
model with a more collaborative, interdisciplinary and forward-looking family dispute resolution
regime. It has also transformed the practice of family law and fundamentally altered the way in
which disputing families interact with the legal system.”**

1963 was a year of great transition for America, and not necessarily a propitious time to begin a
process of revolution in family law. It is true that the young and energetic President John
Kennedy had inaugurated a new era of optimism and energy in America (“Let the word go forth
from this time and place that the torch has been passed to a new generation....”) But still when
compared to today, America was a fundamentally socially conservative, male-dominated,
racially segregated country when the California Conciliation Courts Quarterly was launched — a
land and time captured beautifully in today’s television series Mad Men.

Looking back with the benefit of hindsight, however, one could see precursors of the great
conflicts and social change that would soon engulf America. President Kennedy was assassinated
the same year Volume 1, Issue 1 was published. The outlines of the future escalation of the war
in Vietnam were visible as 80 American Advisers were Killed there in 1963. Martin Luther
King, Jr. wrote his Letter from a Birmingham Jail that year, shaming his clerical colleagues for
not supporting his efforts for civil rights for blacks. Betty Friedan’s The Feminine Mystique, also
published in 1963, challenged the idealized feminine behavior that was expected of women of
that era who were expected to be a housewife who looked after, cared and nurtured the family

*** Jana Singer, Dispute Resolution and the Post-Divorce Family: Implications of a Paradigm Shift, 47 Fam. CT.
Rev. 363 (2009).



and nothing more. Beatlemania began after John, Paul, George and Ringo released | Want To
Hold Your Hand/I Saw Her Standing There and Meet the Beatles.

Some sense of how much FCR has grown since VVolume I, Issue 1 will help show that in its own
way it too was a quiet landmark. Meyer (Mike) Elkin, then the Supervising Conciliation
Counselor of the Los Angeles County Superior Court Conciliation Court, was the Editor of
Volume 1, Issue 1. It was actually more of a newsletter than an academic and research journal. It
contained short reports from six California Conciliation courts. All were written by Conciliation
Court Counselors. The reports consisted of a brief summary of operations, a biography of the
Counselor providing the report, and a profile of the community that the court served. The whole
issue was a total of ten pages long.

Today:

e FCR publishes law and social science articles from judges, lawyers, researchers,
mediators, mental health professionals from around the world.

e FCR’s editorial staff consists of:
0 A law professor as editor;
0 A psychology professor as associate editor;
o Addistinguished international, multi-disciplinary editorial board;
0 Hofstra law students who research and write notes for publication and edit and
check articles.

e FCRis published by Wiley-Blackwell, one of the world’s leading academic publishers.

e Volume 49 of FCR was 841 pages in four quarterly issues

e Over 4,600 people around the World subscribe to FCR’s print edition as a benefit of their
AFCC membership, In contrast, the circulation of traditional law reviews has been
plummeting for a generation; the most famous and widely circulated of them, the
Harvard Law Review (for which | was an articles editor) has seen its subscriber base
dwindle from 10,895 in 1963-64 to 1,896 in 2010-11.

e FCRis in the beginning stages of publishing an on line “Early View” edition.

e FCRis available at 3505 institutions (mostly university libraries) worldwide, and that
figure does not include availability of FCR at institutions that subscribe to Lexis and

Westlaw

e FCR had over 115,000 articles downloads last year from the Wiley site.



e FCRisincluded in Westlaw and Lexis, the two leading legal databases, which means that
legal academics, judges, lawyers and researchers world-wide have access to it.

e FCR articles have been cited by courts and legislatures around the Country, including the
United States Supreme Court.

How did FCR achieve this growth and development from its early days? - By building on core
principles evident in Volume 1, Issue 1 of the California Conciliation Courts Review.

The first core principle is a sense of mission and purpose. Volume 1, Issue 1 was committed to
promoting the growth and development of the California Conciliation Courts because that
process was a better alternative for many parents and children to disintegration of their marriage
and adversarial divorce. It was worth a try to divert families from the divorce process. Over time,
the mission of the Journal was broadened to include places outside California (indeed around the
world), family law issues outside of divorce and separation, and processes other than
conciliation. But the commitment to humane treatment of parents and children through
interdisciplinary collaboration remains the fundamental basis of FCR.

Second, FCR has closely aligned itself with the association which sponsors it, the Association of
Family and Conciliation Courts. In Volume 1, Issue 1, Mike Elkin noted that: “We [the staff of
the Los Angeles County Conciliation Court] hope that in the not-too-distant future we can all
plan and attend the first California Conciliation Courts Conference.” That first conference
evolved over the years into today’s AFCC and an annual international gathering of family law
reformers from all over the world and from all disciplines. The AFCC Conference in 2012 in
Chicago was attended by nearly 1,300 people from 20 countries. In addition, AFCC holds
regional conferences and trainings throughout the year all over the United States attended by
hundreds of people.

The combined growth of FCR and AFCC is no accident but a development planned by the
leadership of both from their inception. Every editor of FCR has come from leadership ranks of
AFCC; in fact, two of the four were founders. Moreover, since 1983 AFCC has had three
executive directors drawn from AFCC membership and leadership ranks, one of whom was a
founder of AFCC and one of whom was also FCR editor. Many members of the FCR Editorial
Board also serve on the AFCC Board or other leadership positions — the bridges between practice
and scholarship are cemented by people who wore both hats right from the beginning.

FCR and AFCC have developed synergistically because from the days of their founding both
focused on substance- improving the way that the legal system treats families and children. In the
early days, the Journal was essentially an outlet for conference proceedings. Today, AFCC’s
most successful conferences build on discussions that begin in FCR- about mediation, custody
evaluations, parent education, parenting coordination, interdisciplinary training, and domestic



violence and about the role and structure of the family court. FCR has published many AFCC
initiatives such as standards of practice for mediation, parent coordination and custody
evaluations. FCR’s connection to the AFCC special initiatives, such as the Family Law
Education Reform Project and the Wingspread Conference on Domestic Violence and Family
Courts, produces a special kind of journal — one that informs practice, professional education and
that shapes policy initiatives in a very real and meaningful way.

Third, FCR and AFCC’s growth are also attributable to a value evident in Volume 1, Issue | —
inclusiveness and excellence based on data.

AFCC’s and FCR’s inclusiveness is reflected in Volume 1, Issue 1 when Mike Elkin: “welcomed
San Diego into the family of California Conciliation Courts. One of our counselors, William
Brockley, was appointed to the counselor’s position in San Diego beginning January 28, 1963.
Our best wishes to San Diego for a successful first year. ” FCR and AFCC have provided similar
welcomes and wishes to new people and projects all over the World since then. Both have made
a conscious effort to reach out to new people, to bring them into the fold, to give them
meaningful and useful tasks to perform and support from colleagues. The result has been
constantly renewed energy and ideas from an increasingly large and engaged community of
shared values.

Finally, FCR and AFCC’s growth and development is based on high aspirations - to present the
best thinking and data available in family law to the community of interested stakeholders- from
which we can all learn and grow. Those aspirations were evident even in Volume 1, Issue 1. In
his report from San Diego in that issue, Counselor William Brockey stated:

“l was pleased to learn that a Conciliation Court publication is now becoming a reality.
Every profession should have an official organ, not only as a vehicle for
intraprofessional communication, but just as important as a means for counselors to
publish articles and share research data with others in the community. Perhaps this
medium should be developed more along the lines of a journal rather than merely a
newsletter.”

AFCC’s and FCR’s emphasis on gathering facts and analyzing data was reflected in Volume
1, Issue | when Mike Elkin reported that:

This [the Los Angeles Conciliation] Court recently adopted the use of the Port-A-Punch
IBM card to carry out an ongoing research program which is built into the daily intake
procedures. Sociological data from the application forms will be obtained in every case
where a Petition For Conciliation has been filed. Our Court is reportedly the first one in
the United States making use of such research procedures, which should provide
invaluable data for articles about distressed families and counseling approaches to them.



Volume 1, Issue 1 of the California Conciliation Courts Review was thus on to something
important, even if the founders did not anticipate what the future would bring. | hope that if Mike
and William and the others who created that first issue were to look at FCR today they would be
proud that the infant that they gave birth too has grown strong and healthy and accomplished so
much. | assume they would also tell us that the journey is never over, and we have to keep
working together for the benefit of families and children in court using the values that they
established and to keep plugging away for at least another fifty years.

Personal Thanks

| cannot, however, let the 50 anniversary issue of FCR begin without a brief acknowledgement
of the outstanding people that I have worked with since becoming editor who have helped
promote and develop its vision of a more just and decent legal system for families and children
through FCR.

AFCC has been blessed with outstanding leadership during my tenure as Editor. Ann Milne,
AFCC’s former executive director, helped me understand the role of the editor and FCR and,
with then AFCC President Alastair Nicholson, supported the creation of a home base for FCR at
Hofstra Law School. AFCC Executive Director Peter Salem has been a joy to work with-
innovative, thoughtful and decent and a good partner.

AFCC’s Board and Staff and members have been extraordinarily supportive in the growth and
development of FCR, and always recognized that the partnership between organization and
publication has benefitted both. While providing support and suggestions for FCR, they have
never interfered with editorial discretion and freedom, a wonderful combination. They have also
been extraordinarily supportive of innovation and welcoming to students.

The authors who write for FCR are among the best family law interested people in the World.
Writing can be a painful and humbling process. The great editor Max Perkins said to a young
author; "[w]hat really makes writing is done in the head, where impressions are stored up, and it
is done with the eye and the ear. The agony comes later, when it has to be done with the hand...”
An author, | believe, gives a little piece of his or her soul to FCR when we publish the author’s
work. | am very proud of our collection of souls. Our authors are the core of FCR. | hope we
treat them with the respect and provide the support they deserve.

I am the fourth editor of the Family Court Review and have been fortunate to be able to build on
the work of the three editors who preceded me. | did not personally know Mike Elkin or Stan
Cohen, who died before | became involved with AFCC and FCR. | do know many people who
knew and think the world of both of them. I feel a particular affinity for Mike Elkin who noted in
Volume 1, Issue | that he was born in New York City and graduated from the City College of
New York in 1939. So did I. I also spent some time in Los Angeles and learned a great deal there
about judicial administration. There seems to be some kind of karmic connection between us.



I do personally know Hugh Mclsaac, the third editor of FCR and my immediate predecessor, and
value his counsel and graciousness. | will always vividly remember the days at Hugh’s
breathtaking home in Manzanita, Oregon, with Ann Milne when we talked for hours about the
nature and purposes of the Journal and how best to keep it moving forward. FCR, quite simply,
would not be where it is today without Mike, Stan and Hugh. I hope they would and do think
their legacy is in good hands.

I have also had the benefit of working with two wonderful associate editors, Jan Johnston and,
more recently, Bob Emery, leaders in social science research relating to children, family
reorganization and the legal system and thoughtful and gracious colleagues. They help assure
that FCR is a truly interdisciplinary journal and bridges the gap between research and practice.

Mike Streeter and Otis Dean of Wiley-Blackwell have brought innovation and creativity to the
task of publishing FCR, helping it adapt to the modern digital era with their vast array of
experience, ideas and good will.

The FCR Editorial Board is a unique institution. It’s members includes legal academics, social
science researchers, judges, lawyers, mental health professionals, court administrators and others
from all over the World. There is no other group that | am aware of where the different
disciplines meet and collaborate to develop the intellectual capital for a better legal system for
families and children. The Ed Board collectively helps set the direction for FCR, helps insure its
quality, recruits new authors, and edits special issues. Connie Beck’s marvelous work in guest
editing this special issue is a prime example of the dedication and thoughtfulness of an Ed Board
member. FCR would not exist without the Ed Board.

Hofstra Law School has provided a supportive environment and home base for FCR. Many
Deans have provided advice and counsel over many years. My faculty colleagues Herbie
DiFonzo and Theo Liebmann have served on the FCR Editorial Board and contributed articles
and spirit. Franca Sachs, Hofstra’s Executive Director of Family Law Programs, a former Child
and Family Advocacy Fellow and FCR student editor, makes sure that FCR continues to be an
integral part of the vibrant family law community at Hofstra.

My particular pride and joy, however, is the Hofstra Law student staff of Family Court Review. |
have watched the staff grow in professionalism, pride and sophistication over the years. They
come from many different cultures and backgrounds but blend together beautifully. Last year, we
estimated that they spoke 20 languages between them. FCR gives them an outlet to believe that
family law is an honorable and important pursuit and that they can make a difference based on
high quality research and writing and advocacy. In return, they give FCR energy,
professionalism and soul.

Finally, my wife Debra and our children have provided love and affection and support over many
years. Debra and | have made many good friends at AFCC and FCR over many years for which
we are grateful.



August 2012

Andrew Schepard

Professor of Law and

Director of the Center for Children, Families and the Law
Maurice A. Deane Hofstra University School of Law
Editor, Family Court Review

Hempstead, New York



AFCC 49" annual conference, Chicago, 6-9 June 2012
Attachment Theory and Family Violence: a judicialgpspective

The Hon. Justice Steven Strickland, judge of the Apeal Division and Chair,

Law Reform Committee, Family Court of Australia*
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Introduction

The focus of this paper is on recent reforms tegte family law in Australia, which are
designed to protect children from harm, particyléwrm occasioned by family violente,

abuse and high-level parental conflict.

There are two tranches of legislative changesltiménd to discuss: what are
colloquially known as the ‘shared parenting refdraf2006 and the ‘family violence
reforms’ of 2011, which came into effect in Jund20 Both sets of laws are considered
from the perspective of attachment theory; podyiaad negatively. Neither the 2006
nor the 2011 amendments were specifically formdlatghin an attachment theory
paradigm. Nevertheless, the influence of attachnieory on both sets of laws is able to

be discerned.

I will then discuss possible ways in which we mighow whether the 2011 reforms have
succeeded in their objective of protecting childirem harm, and what could militate

against their success, insofar as that is possbieeasure.

Finally, I wish to share my thoughts as to whattar refinements to the Australian
family law system and particularly to the legistatiramework under which the Family
Court of Australia operates would be desirdliteensure that children’s developmental

opportunities are maximised.

1| am using the term “family violence” in preferento “domestic violence” as that is the expressised
in the AustraliarFamily Law Act 197%Cth). | recognise however that both terms arel irs¢he relevant
literature.

2 Family Law Amendment (Shared Parental Responsipitict 2006Cth).

® Family Law Legislation Amendment (Family Violenoe ©ther Measures) Act 20{Cth). Schedule 1
of the Act, which contains the substantive amendmntheFamily Law Act 197%Cth), came into effect
on 7 June 2012.

“ The Family Court of Australia is established by @mincipally exercises jurisdiction under thamily
Law Act 1975Cth). In this paper, references to “the Act” tvde taken to be to tHeamily Law Act 1975
(Cth).



I should mention that although my paper doesnittygrfollow the format of my
presentation at the conference, which was ‘questithanswer’ style, all of the material

| presented (and indeed more) has been included.

| don’t intend to discuss the 2011 reforms in extiae detail and for that reason | have
included an overview at appendix 1. The same appti statistical data about shared
parenting arrangements following the 2006 reformé @bout the nature and quality of
child/parent relationships following the 2006 refs:. This data can be found at
appendix 2.

I must also emphasise that the views expressduddsmpaper are my own and are based on
my observations as a judge sitting at first instaaed on appeal. They do not represent

those of the Chief Justice or of the Family CodirAostralia as a whole.

An overview of attachment theory and family violene

As the theme for the #9AFCC annual conference was structured aroundgbeia
edition of theFamily Court Revievand the work of Richard Bowlby, the following
overview of attachment theory and its relationshigh family violence and high level
conflict is drawn from commentaries on Bowlby’s worn doing so however, |
recognise that Bowlby’s conceptualisation of attaeht theory is not uncontroversial
and that the significance accorded by Bowlby ameist to formative infant-mother

interactions in particular has been the subjectitital analysis.

In their brief summary of attachment theory, Mikwaer and Shaver say the following:

According to Bowlby, human beings are born withrarate psychobiological

system (the attachment behavioural system) thavates them to seek proximity



to supportive others (attachment figures) in tirmeseed. This system
accomplishes basic regulatory functions (protecfimm threats and alleviation
of distress) in humans of all ages, but is mostaly observable during infancy
and childhood.

Interactions with attachment figures who are aviaidaand responsive in times of
need facilitate optimal attachment-system functigrand promote a sense of
attachment security, a sense that the world is, shé¢ attachment figures are
helpful when called on, and that it is possiblexplore the environment
curiously and engage effectively and enjoyably witter people. ...When
attachment figures are not readily available angsortive, however, a sense of
security is not attained, negative internal workimgdels are formed, and
strategies of affect regulation other than apprapei proximity seeking
(secondary attachment strategies, conceptualiseéerins of two major

dimensions, avoidance and anxiety) are adopted.

West and George write that “attachment theoristgrasize that what is important to
development is thquality of this bond.” Mclntosh has described the “cornerstone” of a

secure attachment as “the capacity of a parematk®an an infant’s perspective.”

In discussing anger and the conceptualisation xibas attachment, West and George

record that Bowlby emphasised that anger is a akltesponse to threats to attachment.

® See for example Pamela S. Ludoph and Milfred De DAttachment in Child Custody: An Additive
Factor, Not a Determinative One’ (2012) B&mily Law Quarterlyl; Michael E. Lamb, ‘Attachments,
Social Networks, and Developmental Contexts’, (305Human Developmeri08.

® Mario Mukulincer and Phillip R Shaver, ‘AttachmeAnger and Aggression’ in Shaver, Phillip R. (Ed);
Mikulincer, Mario (Ed),Human Aggression and Violence: Causes, Manifestatiand Consequences
Herzilya series on personality and social psychgldgashington, DC, USA, 2011, p. 242.

" Malcolm West and Carol George, ‘Abuse and Violeincitimate Adult Relationships: new perspectives
from attachment theory’, (1999)Attachment and Human Developm&8¥, p. 138.



However, as they observe, Bowlby viewed anger whetomes so intense or persistent
that it threatens to weaken or disrupt the attactitnend as dysfunctional. Bowlby

considered dysfunctional anger to be the foundaifanxious attachmefit.

A chapter of the special edition of tRamily Court Revievis devoted specifically to
attachment theory, family violence and family I&wThe researchers Alicia Liberman
and Charles Zeanah, in conversation with JennifeinMsh, state that there is “no
question” that when a child witnesses family via@enthe protective shield that the
parent represents for the child is severely damdgatbt shattered”. They assert that
the child not only loses trust in the father (whigre father is the perpetrator) but also in
the mother, who is more often than not the victéd@anah maintains that the direct and
indirect effects of violence on very young childisrthe biggest challenge to be faced by

infant mental health. Zeanah says:

There are issues about being around parents whwiatent and scary and
unpredictable from the child’s point of view, aricely to fly off the handle. And
there are also problems of being cared for by aepamvho in themselves is very
frightened and traumatized. That creates its oatro$§ problems. Of great
concern, it makes it very hard for the child toelep a secure attachment to
someone who is embroiled in something like thiails tbo hard to separate that
kind of intense level of violence and threat ofence from the relationship with

the child. It's almost impossible to do that.

In summary, Zeanah states that “[i]t is very clémat this kind of conflict between
parents affects children in a bad wa¥.The researchers emphasise that the effects on

children of witnessing or otherwise being expogethmily violence and high level

8 Jennifer Mclintosh, ‘Assessing attachment needspatehtial in high risk infants’ (2006) 1Bburnal of
Family Studie$7, p. 59.

° West and George, above n. 7, pp. 138-9.

10 Alicia Lieberman, Charles Zeanah and Jennifer Mslh, ‘Attachment Perspectives on Domestic
Violence and Family Law’ (2011) 4Bamily Court Reviev29.

™ Ibid p. 530.

2 Ibid.



conflict are not just “in the moment.” Zeanah atssthat not only does it create long
term problem trajectories for children but, whéere tather is the perpetrator and the
father has left, children often identify with thggressor, which in turn becomes the
template for the way in which the child relatesviamen in intimate relationships in later
life. Thus it can be contended that the effeatiofence on attachment relationships has

both intra and inter-generational dimensions.

An overview of the most recent major reforms to fanly law in Australia

I now wish to provide an overview of the sharedepéing and family violence reforms,

which | will then analyse from an attachment thepeyspective.

Family Law Amendment (Shared Parental Responsip#itt 2006

The Australian Institute of Family Studies (the 8)-a statutory research institute, was
commissioned by the Australian Government to uadterin evaluation of the shared
parenting reforms. A brief summary of their finggnis contained at appendix 2. | have
taken the following précis of the shared parentafgrms from the AIFS’ evaluation
report, with due acknowledgement to the researchibesprepared that repdit.The
précis concludes at the commencement of the digcus§ Division 12A of the Act, at

page 9.

In 2006, a series of changes to the family lawesyistvere introduced. There were
changes to the Family Law Act and increased funtbngew and expanded family
relationships services, including the establishnoé®S Family Relationship Centres and

a national advice line. The aim of the reforms ¥ealsring about “generational change in

3 Rae Kaspiew, Matthew Gray, Ruth Weston, Lawriedniely, Kelly Hand, Lixia QuEvaluation of the
2006 Family Law Reformgustralian Institute of Family Studies, DecemB@09, pp. 1-4,
www.aifs.gov.au/institute/pubs/fle/evaluationrepodf (viewed 9 August 2012).



family law” and a “cultural shift” in the managenetf separation, “away from litigation
and towards cooperative parenting”.

The changes to the family law system followed ajuiry by the House of
Representatives Standing Committee on Family amdr@anity Affairs in 2003, which
recommended changes to the family relationshipices\system and the legislation. The
committee’s report:very Picture Tells a Stoyynade recommendations that aimed to
make the family law system “fairer and better fbildren”. The 2006 changes reflected

some, but not all, of the recommended changes.

The policy objectives of the 2006 changes to tinalfalaw system were to:

help to build strong healthy relationships and préseparation;

e encourage greater involvement by both parentsaim thildren's lives after

separation, and also protect children from violeswee abuse;

* help separated parents agree on what is bestdwrcthildren (rather than
litigating), through the provision of useful infoation and advice, and effective
dispute resolution services; and

» establish a highly visible entry point that opesads a doorway to other services
and helps families to access these other services.

The 2006 amendments to the Aatused on changing the legislative provisions

governing parental responsibility and time arrangets, while retaining the child’s best



interests as the paramount consideration in paig@ntiatters? Further changes were

introduced to ensure that greater emphasis waeglawe protecting children from harm.

The Objects provisions were expanded, with thetemidof an Object providing for
children to have the benefit of the “meaningfuloiwement” of both parents in their
lives™ and a provision enunciating children’s right todetected from harm through
exposure to abuse, violence or negtécthese two aims were restated as the two
“primary considerations” in the reformulated list of factual matters reletven best
interests determinations, which now has a partlakyarchical structure that includes a
series of “additional consideration$’expanding the welfare checklist in the previous

framework.

In terms of parental responsibility, the new frameintroduced a presumption in
favour of “equal shared parental responsibiliffiith a nexus between the application of
the presumption and considerations in relatiomne arrangements. Where the
presumption is applied and orders for shared pareegponsibility are made, the courts
are obliged to consider making orders for child@spend equal or substantial and
significant time with each parent. They are reegito consider whether such

arrangements are “reasonably practicable” andarcktiid’s best interests.

The insertion of these provisions reflected the &@onent’s intention to emphasise the
importance of a child having a meaningful relatidpswvith both parents and having both

parents exercising decision-making responsibibitydhildren.

14 Family Law Act 197%Cth) s 60CA.
5 1bid s 60B(1)(a).

18 |bid s 60B(1)(b).

7 |bid s 60CC(2).

18 |bid s 60CC(3).

9 |bid s 61DA.

0 |bid s 65DAA.

2L Ibid s 65DAA(1)(a), (b).



Theneed to protect children from family violence amild abuse was given increased
emphasis in the new scheme through recognitionerQbject¥ (s60B(1)(b)) and in the

primary considerations of the A€t.

Provisions further underpinning the increased emishan protection from exposure to

family violence and child abuse included:

* an obligation on the court to take prompt actiorerehdocuments are filed
alleging child abuse or family violence in connentivith an application under
Part VII of the Acti* and

» power for the court to make orders for state amitoey agencies (i.e., child
protection agencies) to provide information abaatifitations, assessments and
reports relevant to child abuse or exposure tolfawlence in relation to a child

to whom proceedings under the Act refdte.

Other provisions relevant to the issue of familylence and child abuse included

s 117AB, which obligated a court to make a costieowhere a party is found to have
“knowingly made false allegations or statementspioceedings under the Act. While
this provision does not specifically refer to fayniiolence and abuse, its enactment was
intended to address concerns that allegationsnafyfaviolence may be “easily made” in

family law proceeding¥.

%2 |bid s 60B(1)(b).

23 |bid s 60CC(2)(b).

** |bid s 60K.

*® |bid s 69ZW.

%6 Explanatory Memorandum, Family Law Amendment (8ta@Parental Responsibility) Bill 2005, para
215.



The 2006 reforms also introduced Division 12A oftRAl, “to provide legislative
support for a less adversarial approach to be adaptall child-related proceedings
under the Act®’ Key provisions provide that:

» the court must consider the needs of the childisupéct of proceedings upon

them in determining the conduct of the proceedings;

» the court is to actively direct, control and man#geproceedings;

» the proceedings should be conducted in a way #fagsards the child against
family violence, child abuse and neglect, and thetigs to the proceedings

against family violence;

* the proceedings are to be conducted in a way toatqtes cooperative and child-

focused parenting by the parties;

* judges have the power to decide which issues malsip@sed of summarily and
which require full investigation;

e judges have the power to give directions and maéters regarding procedural
steps, subject to deciding whether a step is jadtibn the basis of likely benefits,
considered against the cost of taking it.

Under Division 12A of Part VII, certain provision$theEvidence Act 1998Cth) do not
apply in child-related proceedings.

The principles contained in and features of Divisl®A had their genesis in the Family

Court of Australia’s children’s cases pilot programmich later became the less

% |bid para 339.
28 Family Law Act 197%Cth) s 69ZT.

10



adversarial trial. The less adversarial triahis default position’ for the way in which

parenting disputes are heard in the Family CouAudtralia.

As described ifrinding a Better Waya publication that describes the history and
experience of the Family Court’s move to a lessashrial trial, the model is designed to

focus on:
* producing the best possible and sustainable outsdonehildren
» identifying the real issues which require resolatio
» looking to the future needs of the child
» hearing cases in a timely and cost effective manner
» providing a fair process which observes the rufesatural justice
» dealing with self-represented litigants effectivedpd

« attempting to achieve resolution wherever possfble.

Family Law Legislation Amendment (Family Violenod ®ther Measures) Act 2011

| have set out in some detail the key provisionghisf amending legislation in

appendix 1 to this paper. In summary though thgontant changes include:

* giving greater weight to the protection from harinew determining what is in a

child’s best interests

» changing the definition of ‘family violence’ anddase’ to reflect a contemporary

understanding of what family violence and abudwyislearly setting out what

%9 Margaret Harrisorfinding a Better Way: a bold departure from theditional common law approach

to the conduct of child related proceedingamily Court of Australia, April 2007
http://www.familycourt.gov.au/wps/wcm/connect/FC@ame/about/publications/Papers/Papers+and+Rep
orts/FCOA_pr_Finding_Better Wdyiewed 9 August 2012).

11



behaviour is unacceptable, including physical andteonal abuse and the
exposure of children to family violence

* Dbetter targeting what a court can consider inighao family violence orders as

part of considering a child’s best interests

* requiring family consultants, family counsellorapfily dispute resolution
practitioners and legal practitioners, when adgsilents, to encourage them to
prioritise the safety of children

* improving reporting requirements for family violenand abuse, ensuring the

courts have better access to evidence, and

* making it easier for state and territory child piton authorities to participate in

family law proceedings.

Viewing the 2006 reforms from an attachment perspdive

I now want to consider both sets of laws from teespective of attachment theory,
commencing with the shared parenting reforms 0620@y starting point is to ask the
question “What features of the shared parentingrnes might be considered to be

consistent with the principles that underlie attaeht theory?”

First, it could be said that section 60CC(2)(a)iclhs couched in terms of the benefit to
the childof having a meaningful relationship with both pesg is consonant with
attachment theory in the sense that the inquiguaitative, nuanced and child-focused.
On the face of the language used in the statuéast, the section is directed not towards
parental rights or the amount of time a child sdagend with both parents but to the

nature and quality of the relationship the child dth both parents and what

12



arrangements should be put in place to ensurehiteecontinues to benefit from that

relationship.

| set out earlier what West and George said albmuinhiportance of the quality of the
parent-child relationship to attachment theoridtsa similar vein, Dr Liz Trinder, in

discussing the concept of ‘meaningful relationshigaid:

It is difficult to overstate the importance of retanships for children’s ongoing
developmental outcomes. In particular, we now hagkear understanding of the
critical importance of parent—child relationships shaping children’s psycho-
social development, including social, cognitivep&onal, learning and long-
term mental health outcomes (Mcintosh 2003; Sretitd. 2005). In this context
the importance placed on meaningful parent—childtrenships in the Family
Law Amendment (Shared Parental Responsibility 2866 is broadly to be

welcomed?

| think too that Division 12A, which as | have saihtains principles for the conduct of

child related proceedings, captures many of thenésethat permeate attachment theory.

In an evaluation of what is known as the child cesgive program, which operates within

the less adversarial trial, researchers McintoshLamg said:

The LAT is a supportive Court process for sepatppiarents, aiming to maximise
early and effective dispute resolution, without ulversarial armoury. It focuses
on the interests of the child and the parents’ isais for the future of each
child, rather than the past history of the partiesfationships. Each case is
closely managed by one Judge, who actively detesihre issues to be decided
and the way in which evidence will be heard. Crligjdhe less formal,

supportive and available manner of the LAT Judgeeaped to create better

13



outcomes for parents and their children than weskieved through the

mainstream court process.

| consider this to be a significant finding in lighf Lieberman’s comment that she wishes
there was much less emphasis on adversarial pexesdivorce and that any changes to
the law needs to be child-centric. Division 12Aarly achieved thi&. Similarly,

Mclintosh suggests that adversarial processes arepatliment to a parent acting
protectively in relation to their child, insofar slse says that “in an adversarial system, a
mother might be blamed for coaching the child,asrifeing the architect of the child’s

terror.”™:

Reflecting on the converse, in my view there areyfaatures of the 2006 shared

parenting reforms that are inconsistent with, ditletical to, attachment theory.

| say this first because the inquigyery Picture Tells a Storywhich was the genesis of
the shared parenting reforms, had a strong ‘pdreghds focus’. The fulcrum of the
inquiry was the amount of time children should spesith each parent and not the
quality of that time, or a consideration of wayssapporting a child’s attachment with
their primary caregiver. The parliamentary comeattharged with responsibility for
undertaking the inquiry, which as | said earlielsvlae House of Representatives
Standing Committee on Family and Community Affawss specifically directed to
consider whether there should be a presumptioratbhild spend equal time with both
parents and the circumstances in which the presamghould not apply. Their focus
was on the amount, and not the quality, of timenspath both parents and again | refer
to what West and George have said about the impaetaf qualitative assessments in

attachment theory.

30 Dr Liz Trinder, ‘What Might Children Mean by a Meiagful Relationship’ (2009) 13ournal of Family
Studies20.

31 Jennifer Mclntosh and Caroline Lorhe Child Responsive Program, operating withinlthes
Adversarial Trial: A Follow Up Study of Parent afhild outcomesreport to the Family Court of
Australia, July 2007, p. 4.

%2 Above n. 10, p. 533.

% Ibid.
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In my view the Committee’s discussion, findings aedommendations were suffused
with considerations of time. One example of teithie persistent reference to an alleged
“strong community feeling” that there was an '80-@0e in the courts. By this the
Committee seemed to be referring to an unspokerntinak children live with their

mothers and spend every second weekend with dikiers. Despite this being
strenuously denied by the Family Court and legalise providers in evidence, the
Committee nevertheless went on to say that thisgpéion was reinforced by individuals,
audience reactions and the nebulous sounding “comtynstatements.” The Committee
also went on to say that families should start \aitrexpectation of equal care for their
children, with no recognition that this should onlycur where it is in the best interests of

the child to have such an arrangement in place.

Secondly, and I think critically, although the Iglgture stopped short of introducing a
presumption of equal time, the government of thewlas not entirely clear about this in
the materials it produced to accompany the shameshfing reforms or more broadly in
the messages it was sending. And as for the &mgialitself, as | have mentioned, one of
its major features was a statutory link betweersm@rations of parental responsibility
and time. As evidence from the various evaluatmfithe 2006 reforms shows, and |
will discuss them in more detail shortly, there vaasexpectation in the community that
equal time was the starting point, even for veryngchildren. Certainly data from the
AIFS evaluation suggests that there has been asase in the number of orders for
equal time since 2006, particularly where thosemdhave been made by consent.
Family Court judges though have been clear thattlie quality and not the quantity of
time that counts. Nevertheless, in my experiendesst, after 2006, there was an
observable tendency in the matters that came b#fer€ourt to be characterised by
disputation over amounts or blocks of time, rathan the quality of that time. Of
course, arguments over time have always been aréeat litigation in the Family Court
but | believe the lack of clarity around what tleéorms were, and that ‘parental

responsibility’ and time were coupled together|lagkthat.

15



In an attachment context, Bowlby notes that seguathched parents and children take
time for granted. Those parents who are insecattdhed though need proof that the
child loves them and look for that in the amountiwie the child spends with theth.
posit therefore that the legislative nexus betwesmental responsibility and time and the
consequent focus on time in contested litigatiomplving an already vulnerable client
group, is reinforcing and indeed could be seemégrching already insecure

attachments.

To the extent that the association between parezgpbnsibility and time has
contributed to an increase in the number of oréterequal or substantially shared time, |
record what Dr Jennifer McIntosh and colleagued abbut the effect on young children

in particular of living in a shared care arrangetmeamely:

Consistent with the findings of Solomon and Ge¢1§99), young infants
under two years of age living with a non-resideatemt for only one or more
nights a week were more irritable, and were moréchiail and wary of
separation from their primary caregiver than youwtgldren primarily in the
care of one parent. Children aged 2—3 years in stlarare (at the policy
definition of 5 nights or more per fortnight) shah&gnificantly lower levels
of persistence with routine tasks, learning andyglaan children in the other

two groups.

Of concern but as predicted by attachment thebigy Blso showed severely
distressed behaviours in their relationship witk firimary parent (often very
upset, crying or hanging on to the parent, andrtt biting, or kicking),

feeding related problems (gagging on food or refgsp eat) and not reacting

% Richard Bowlby and Jennifer Mcintosh, ‘John Bowtbyegacy and Meanings for the Family Law
Field: in conversation with Sir Richard Bowlby' (D) 49Family Court Revievg49 at 555.
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when hurt. Such behaviours are consistent with hegals of attachment

distress®

Mcintosh et al found that there were developmeatgiments against shared parenting
surrounding tha&lisruptivenature of the lifestyle for children, and ttisorganising

potential of the lifestyle for infant attachméht.

It is also arguable that the introduction of a preption of equal shared parental
responsibility acted to obscure a ‘best interasgjliry, with the best interests of the
child of course being the paramount consideratigpairenting proceedings. | suggest
this because the presumption, upon applicationpg®ap obligations on the court to then
consider equal time and substantial and signifitare. That, | believe, encourages
parents to focus on evidence that is supportive@bpplication of presumption or of its
non-application or rebuttal, rather than on thédthineeds. Thus, this aspect of the

shared parenting reforms, | contend, is not necégsaild focused.

| also see the ‘twin pillars’ of ‘the benefit toetlchild of having a meaningful relationship
with both parents’ and ‘protection from harm’ aslgematic. This is because, again,
although the legislation and jurisprudence is ctlat neither primary consideration has
any particular weighting, the perception is thaeaningful relationships’ trumps
‘protection from harm’ when the two are in conflid®arents may therefore be entering
into arrangements that are developmentally inappatepfor children and that place them
at risk of harm from being exposed to violenceanfkct, in the belief that a court would
make that order anyway at the conclusion of a.tri&lave earlier spelled out what
attachment theory says about exposure to confidtvéolence with respect to the near-

impossibility of secure attachments being sustaingdat environment.

% Jennifer Mclntosh, Bruce Smyth, Margaret Kelalapnne Wells and Caroline Longost-separation
parenting arrangements and developmental outcoorasfints and childrepreport prepared for the
Attorney-General’s Department, Canberra, May 2@1@®.

% |bid pp. 9-10.
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| have made several references to various evahsatibthe 2006 shared parenting
reforms and it is appropriate at this point for tmédentify the reports and describe the

key findings.

There were three major reports, namely:

» theFamily Courts Violence Reviewndertaken by Professor Richard Chisholm and

released in November 2009

» theEvaluation of the 2006 family law reformsdertaken by the Australian Institute

of Family Studies and released in December 2009

* areview by the Family Law Council, culminatingtive reporimproving responses
to family violence in the family law system: Aniadwn the intersection of family

violence and family law issua®leased in December 2009.

Consistent with what | said earlier, it is fairday that there is a thematic commonality
emerging from the three reports as to widespreadimdierstandings arising from the way
in which the legislation is expressed, which neaglyshas implications for children’s

safety, security and wellbeing.

I will briefly discuss each report in turn and esiply what they have to say about

messages “radiating” from the shared parentingmeso

| will first address the Chisholm Family Courts RbnYiolence Review. The following
quote neatly summarises the findings made by PsofaShisholm, who incidentally is a

former judge of the Family Court of Australia. Bates:

The conclusions emerging from the Family Violeneei®v suggest that with
hindsight it can be seen that some of the techsigsed in those amendments

have proved confusing and troublesome. In pamicuhany people seem to have

18



wrongly assumed that the amendments created arppgn that children
should spend equal time with each parent (excepases of violence or abuse).
This misunderstanding seems to have arisen inlgrause of the complexity of
the 2006 amendments. For example, the presumgtiequal parental
responsibility has been wrongly taken to mean thate was also a presumption
favouring children spending equal time with eachepd Again, the weight to be
attached to particular circumstances is not nowedeiined simply by their
importance for the child in the circumstances dafteaase, but by whether each
circumstance falls within the class of ‘primary’n=deration, or is merely an
‘additional’ consideration, a question which wiliten require the parties to work
out whether particular events fall within the ldgtsse definition of ‘family

violence’.

Working out what is best for children is hard enbwgthout having to get
involved in such technical distinctions. The tangf legal technicality that
resulted from the 2006 amendments may well hawedied parties and those
advising them from focusing on what arrangemengsliiely to be best for the
children in the circumstances of each case. It alag have led to the very
opposite of what the Hull Committee intended, ngutied parties thinking about
their own entitlements, rather than what is bestlieir children®

The second report is the AIFS evaluation of thec2@bnily law reforms.

In discussing how the 2006 reforms have been wgrkirpractice, AIFS found that
many parents and some professionals do not unddrsia distinction between shared
parental responsibility and shared time, or theymgption of equal shared parental
responsibility. AIFS found that a common misuntirding was that shared parental
responsibility allows for equal physical time tody@ent with both parents. According to
AIFS, this confusion has resulted in disillusionti@nsome fathers, who find that the
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law does not automatically provide for 50-50 ‘culto which in turn can make it
challenging to achieve child focused arrangementsaises where equal or shared care

arrangements are not practical or appropriate.

Legal sector professionals indicated that in thigiw the legislative changes had
promoted a focus on parents’ rights rather thaldadm’s needs, obscuring to some
extent the primacy of the “best interests” prineipFurther, they indicated that in their
view the legislative framework did not adequatelyilitate making arrangements that

were developmentally appropriate for children.

The last report is the Family Law Council’s. 18 ieportimproving responses to family
violence in the family law system: An advice onititersection of family violence and
family law issuesthe Council made recommendations similar to taas@nced by
Professor Chisholm. As to the issue of what petipii the shared parenting reforms

do, as opposed to what they actually say, the Gbsaid:

There is also a perception that equal shared palerisponsibility equates to
equal time or “50/50” and that the burden reststhie parent seeking different
orders to carry the burden of convincing the cabet something other than
50/50 time is appropriate. This understanding oathe legislation means
appears to have been informed by some broad ppéficeptions. Those matters
that the federal family courts take into considamatin making the determinations
of whether equal time is appropriate do not appanave filtered through to

community view¥.

As | will soon discuss, these three reports wereétive in the development of the
recent family violence reforms. The Explanatoryreandum to the Family Law
Legislation Amendment (Family Violence and Otheradgieres) Bill 2011 (Cth) clearly

37 professor Richard Chisholm, Family Courts VioleReiew, 27 November 2009, pp. 7-8.
www.ag.gov.au/Documents/Chisholm_report.pdéwed 15 August 2012).
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states that the reports informed the developmetiteofeforms and that they, and other
research reports on family violence, shared cagearg#ant development, provided a

strong evidence base for change.

As far as statistical data is concerned, that eafobnd at appendix 2. That appendix
contains data from the 2010-11 Annual Report offamily Court of Australia, an article
by MciIntosh and Chisholm entitled ‘Cautionary nadesthe shared care of children in
conflicted parental separatiofi'a study of parents who separated after the 2066lfa
Law Reforms by Lixia Qu and Ruth Weston, and frow évaluation of the 2006 Family
Law Reforms undertaken by the Australian Instinft€amily Studies in December
2009.

It is my understanding that this data was alsoyasise in the development of the 2011
family violence reforms. In his second readingesjieon the family violence bill, under

the heading ‘the evidence base for the reformsg’ Atiorney-General said the following:

The damaging effects of family violence and childse have been recorded in a

range of reports commissioned by the governmergdent years.

In an evaluation of the 2006 family law reformsessded by the government last
year, the Australian Institute of Families Studia#S) found that two-thirds of
separated mothers and over half of separated fathegorted experiencing
abuse, either emotional or physical, by the othemept. The Australian Institute
of Family Studies also found that one in five sapst parents surveyed reported

safety concerns associated with ongoing contadt thieir child’s other parent.

% Family Law Council)mproving Responses to Family Violence in the Fairdw System: An Advice On
the Intersection of Family Violence and Family Lisaues Canberra, December 2009, p. 83.
39(2008) 14Journal of Family Studie37.
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A report by the Family Law Council highlights dakeat victims of family violence
receive more psychiatric treatment and have anaased incidence of attempted
suicide and alcohol abuse than the general popotatviolence is also a

significant cause of homelessness.

These are disturbing findinds.

For my own part, the major concerns arising froem2006 amendments, particularly

from the perspective of children’s wellbeing and@&lepment, were:

» children and the victim parent were being re-tratised when they were forced to

see or spend time with a parent who perpetratddnae

« children were being subjected to ongoing violerncajsed as weapons against victim

parent, or witnessing the ongoing denigration aépg(or all three)

» children were being subjected to ongoing high ip@rental conflict

« children’s relationships with both parents was tiegly affected by exposure to
violence and/or conflict and the attachment retetiop between the ‘victim parent’

and child was being disrupted in times of highreiss.

From my perusal of the Explanatory Memorandum stteond reading speech and the
transcript of the parliamentary debates occurrimgngd) the passage of the bill, my

concerns were shared by the Australian parliament.

The following statement by the former Attorney-Gehewhich is contained in the

second reading speech for the Family Law Legistafimendment (Family Violence and

40 CommonwealthParliamentary DebatesHouse of Representatives, 24 March 2011, 3146¢Ro
McClelland, Attorney-General).
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Other Measures) Bill 2011, is redolent of somehefmajor themes arising from a

consideration of attachment theory, family violeaoel shared parenting laws.

Children are the most vulnerable members of ourrnanity. Most children
thrive in happy and cohesive families who put thst interests of their children
first. Unfortunately, some children are not soky@nd experience significant

conflict, fear, isolation and harm.

Their experiences often occur within the confinfethe family home and involve
trusted family members. Conflict often escalataend family breakdown

increasing the risk to these children.

Often there are strong intergenerational effécts.

In debate, Ms Ley, the Member for Farrer, said:

Family violence is unacceptable and there is neweexcuse for it. No-one in
today's society should have to spell out why. Afrarh the threat to safety, the
mental and physical pain and anguish, and the spegchological damage
violence does to the people who are on the reggimd—and in part to those
who perpetrate it—front and centre of its negagffect is the message it gives to
children, who, while they may not actually havertplysical safety threatened,

are too often severely affected.

Witnessing violence in an ongoing parental relasioip teaches children that it is
a valid transaction—one they may need at some stagmploy. It is no secret
that violent patterns of behaviour are passed ddwough generations. Women
and men fleeing violent relationships often sagneothat the final reason they left

“ Ibid.
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a violent partner was the lesson they were unvglyiteaching their children that

it is okay to do this and okay to have it donedo

Ms O’Neill, the Member for Robertson, said:

As a former high school teacher, | understand thatable childhood, free of
abuse and family violence, is essential in ensucimtgiren reach their potential.
As many of my colleagues in the teaching professtooss this nation would
acknowledge, schools are the sites at which afltte@trauma of family violence
is discovered. The reporting conditions that demezathers to link people into
the kind of care that they need is a big advanomfthe time | started in that
profession. While | am aware that there are inggrexceptions of remarkably
resilient young children who do survive this, ardblnot want to increase the
sense of victimhood that can sometimes gather arthia issue, we do know that
there are long-lasting impacts on children who affected by abuse and family
violence, and the outcomes can indeed be trdgic

At the conclusion of the debate, the (then) AttgrBeneral, Mr McClelland, said:

It (the Bill) is not about impeding safe parentigationships in any way, shape
or form. They are not at risk. We recognise theythe majority of relationships,
but there are nonetheless a substantial minoritgnelchildren are at risk, and

we are neglectful in our responsibility to thosddien if we do not act.*”

Similar to what | have said about the shared pargméforms themselves not being
directly formulated by reference to attachment tiagthe various inquiries into and

evaluations of the 2006 shared parenting laws, lvigid to the 2011 family violence

2 CommonwealthParliamentary DebatesHouse of Representatives, 30 May 2011, 4981 (Suissy).
43 CommonwealthParliamentary DebatesHouse of Representatives, 26 May 2011, 4817 (Exébo
O’Neill).

44 CommonwealthParliamentary DebatesHouse of Representatives, 30 May 2011, 4999 (Robe
McClelland, Attorney-General).
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reforms, were not strictly conducted within an elttaent theory paradigm. In my view
however they capture the essence of what attachimenrty tells us about the way that
exposure to violence and parental conflict, anéraphasis on the amount of time spent
with a parent rather than the quality of parentecrelationships, can affect childhood

development.

Viewing the 2011 reforms from an attachment perspdive

Earlier in this paper | outlined the major featuoéshe family violence reforms. As | did
with the shared parenting reforms, | now want tamie them from the perspective of

attachment theory.

Although Professor Chisholm was not analysing t&l2family violence amendments
through an attachment ‘lens’, as | have already, $aigree with him that the removal of
the “friendly parent” provision and mandatory castders will be potentially very

significant. To quote from his report:

The first conclusion is that three particular prenins need to be amended in a
way that respects their original purposes but agditke risk that they might deter
victims of violence from making appropriate discl@s. They are the ‘friendly
parent’ provision, the provision directing familghasers on what information to
provide, and a provision for the making of costders where there are knowingly

false allegations or statements.

This point is generally accepted...in the literatutesigned to help separating
parents. Similarly, the point is frequently made jbdicial officers in their

judgments and in discussions with the parties aed representatives.
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It is therefore entirely understandable that thgisature might have thought it
desirable to make this familiar and important pobyt specifically including it
among the matters to be taken into account whemidgcwhat is likely to be best

for children.

Unfortunately, what is obviously desirable in mdmmilies can sometimes be
problematical in families that are dysfunctional bave particular problems,
including problems associated with violence andsgbuSometimes, children can
be attracted to parents who have abused them orhakie been violent. In some
circumstances, those parents might constitute dimaing risk for the children.
Sometimes the violent parent will continue to paevihe child with a role model

for dealing with life’s problems by using violert€e.

In my view some of the features of the amendingwitich are consistent with

promoting organised and secure attachment reldtipsisnclude the following:

First, the significantly expanded definition ofrfidy violence’ (which can be found in
appendix 1) to me embodies the understanding thialren’s development can and is
affected by forms of behaviour that includes butas limited to physical violence and/or
abuse. It encompasses both behaviour directeddswiaem and that which is directed
towards a parent, which may have deleterious effexcttheir ability to parent and thus on
the attachment relationship with the child. Exassphclude denial of financial
autonomy, repeated derogatory taunts, and isol&ton family, friends and culture. It
also captures, in a causal sense, typologies tdnge insofar as the definition makes
reference to ‘coercion’ and ‘control’. The defioit then goes on to link those to a
family member being fearful. It therefore appdarse to be consistent with the
literature | have already referred to, which disassthe damaging effects of coercive

controlling violence within the spectrum of famihplence and the difficulties children

45 Chisholm, above n 37, p. 7.
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experience in developing secure attachments thtérged, traumatised and damaged

parents.

Secondly, there is an expanded definition of adchding_exposetb family violence,
which is not limited to a temporal relationshipweén the child and acts of violence. It
includes (for example) a child comforting a membiketheir family who has been the
victim of an assault, and cleaning up a site dftere has been damage to property. To
my mind this constitutes a recognition of the mfdtieted and pervasive effects of
family violence. From a childhood development petdive | believe this can create a
dependent loyalty between a parent and child, vidyetlge child assumes a supportive

and protective role for the parent in a maladaptimese.

Thirdly, | observe that the definition of ‘abuseasvpreviously limited to physical acts in
the form of a sexual assault, but it now includmssing a child to suffer severe
psychological harm. According to the explanatogmmorandum, “This reflects current
social science and approaches to child protecivbich indicate that exposure to
violence threatens a child’s physical, emotionayghological, social, education and

behavioural wellbeing.”

Fourthly, and importantly, amendments have beeren@adection 60CC(2) of the
Family Law Act (which as | have said contain the tprimary considerations’ in
considering what arrangements would be in the inéstests of a child), so that
protecting a child from harm associated with familylence or abuse takes priority over
the benefit of maintaining meaningful relationshiggh both parents. Insofar as
attachment theory is concerned, Zeanah says tleacimstances in which mothers in
court ordered co-parenting arrangements have elé\aaixiety and fear about their
child’s well-being arising from past violence, whithe AIFS data at appendix 2 shows
they do, the best way forward from the perspeaivattachment is to ‘pick a parent’ and
make that attachment relationship a major conaarthe child, with everything else
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being secondary to th&t.lt appears to me that the legislative elevatibprimacy of

safety over relationships with both parents — whashZeanah has said, in circumstances
of conflict, violence and unresolved trauma, idlé&velopmentally disastrous for a child to
be in the middle of that by spending substantmaétivith both parents — is consonant

with Zeanah'’s observations.

Fifthly, as Richard Chisholm has highlighted, teenoval of disincentives for primary
attachment figures to raise protective concernalme of a perception that they will be
punished (in the form of an order for costs, ohwéspect to the allocation of parental
responsibility and particularly time) if they caniryorove’ an allegation of violence to the

requisite legal standard, is also significant.

However, there are also features of the amendujigl&ion which | think, at least

potentially, contra-indicate the development ofamiged and secure attachments.

Most significantly in my view, the legislative pathy that was the subject of adverse
comment in the three reports relied upon by theggawent as providing the impetus for
reform, has been retained. Thus, the statutokatie between consideration of equal
shared parental responsibility and time remairecint| am concerned that maintaining
the association between the two concepts, whichyiview should not be linked, creates
the potential for the normative messages arisiog fthe family violence reforms —
namely, the primacy of children’s safety and baestrests — to be confused. This is
particularly so for parents who are attemptingdogain ‘in the shadow of the law’, as

government encourages them to do.

In saying this however | acknowledge political iéa$. The current government, when
in opposition, supported the shared parenting aments during their passage through
Parliament and it would be naive to expect the gowent to repeal the shared parenting

reforms in their entirety.

46 Zeanah, above n. 10, p. 531.
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Further, as Professor Chisholm has pointed ouindisshing between primary and
additional considerations, where one of the printanysiderations is protecting children
from harm associated with violence and abuse, sigdeat there are two types of
relationships: those in which violence or abuseigi of violence or abuse) features and
all ‘other’ relationships. This ignores the fdeat children’s development can be
impaired and secure attachment compromised by etheronmental factors (a parent’s
mental illness, substance abuse issues or entr@ccomdict, for example).

Unfortunately in my view the amendments go no ferrtihan prioritising protection from
harm associated with violence and abuse. Theytlas Professor Chisholm
recommended, abolish the distinction between pgraad additional considerations

altogether. | see this as an opportunity wasted.

How will we know if the 2011 family violence reforns are achieving their stated
objectives and what factors might militate againsthe achievement of those

objectives?

| want to now discuss the important question of halvwe know if the legislation is
achieving its stated policy objectives. Althougiiol not believe a formal evaluation has
been commissioned, | nevertheless consider thet tre a few ‘markers’ that might give

us a sense of that.

First may | say though that in my opinion, the ext® which attachment theory can or
should be given legislative expression or reliedrugs the basis for crafting parenting
orders is necessarily limited. | agree with Lighan’s observation that “...theory cannot
make law. Theory can guide legal thinking, butmeory accounts for the multiplicity of
influences that are enacted in each particulaasdn.™ Thus, in the context of a ‘best
interests’ inquiry, which is particular to each fgmit is difficult to generalise about
what a ‘good’ outcome is and what trends we wouilgeet to see in the types of orders

being made.

7 Ibid.
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Despite this caveat, attachment theory potenttadly an important part to play in
sculpting law, and in this regard | note that Jenriicintosh “quietly applauds”
legislation that upholds the right of the childetaxly psychological security with an

available and continuous attachment relation&hip.

As to what we might expect to see, insofar as Alisin research shows that a significant
proportion of parents whose children were livingishared care arrangement had safety
concerns associated with ongoing contact with thergarent, and given what
attachment theory says about the effect of thitherparent-child relationshipjt would

not be unreasonable to expect to see a reductithre inumber of orders where a child is
required to spend equal or significant time withaaent who has been found to have
behaved violently or who presents an unaccept&kef doing so. Allied with this,
perhaps one would also expect to see an incredbe mumber of orders whereby any
time spent with a violent parent, or a parent whesents a risk of being violent, is
subject to supervision. In this context, | refgaim to Zeanah'’s statement in response to
the question of what preventative steps the fatailysystem could take where there has
been a history of violence and where a parent aaghtened anxiety and fear about the
well being of their child, that you “pick a parearmd make the attachment relationship the
major concern for the child”. | also note thathe guest editor’s introduction to the
special issue of theamily Court Reviewit is said that there was widespread agreement
by the contributors to that special edition thatéstic violence trauma and extreme
parental conflict are pathogenic and, in that cadnieis often better to prioritize one

solid attachment than to have two troubled attactigi®

As a quantitative measure, | would certainly expedee an increase in the number of
Notices of Family Violence or Child Abuse filedin8& 2006, such Notices have only

“8 Jennifer Mcintosh, ‘Assessing Attachment NeedsRmgntial in High Risk Infants’ (2006) 1®urnal

of Family Studie$7, p. 68.

9 Kaspiew et. al, above n. 13; Dale Bagshaw, TheavBr Sarah Wendt, Alan Campbell, Elspeth
Mclnnes, Beth Tinning, Becky Batagol, Adiva Sifrii3anielle Tyson, Joanne Backer and Paula Fernandez
Arias, ‘The Effect of Family Violence on Post-Segtaon Parenting Arrangements’ (2011) Baémily
Matters49.

* Jennifer E. Mclntosh, ‘Guest Editor’s Introductiof2011) 49Family Court Reviewt18, p. 424.
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been filed in approximately 10% of all applicatidos final parenting orders. In my
experience, that figure does not correspondendethe frequency with which
allegations of family violence are made in parapfnoceedings. An increase in the
number of Notices filed would, | believe, be indiea of the fact that disclosures are
being made more frequently. That may appear salkat, but what | mean by this is
that if Notices are being filed more often, theattimight suggest that the removal of the
purported legislative disincentives to making adligons by way of the ‘friendly parent’
provision and the mandatory costs order for knolyimgaking a false allegation of

violence have been effective.

Further, it might also indicate that conduct whighor to the commencement of the
reforms, was not understood to constitute ‘violécavas thought not to be
encompassed within the previous definition of fgmiblence can now be taken into
account. Isolation from family and friends and mmwmic abuse, for example, fall
explicitly within the revised definition and thatayserve to encourage allegations to be

made and particularised in the Notice.

Given that attachment theorists assert that famdience can be influential in the
development of disorganised attachment relatiorsshgtween parents and children, |
suggest one would also want to see sections 674Bl//6@ZBB operating so that risk to
a child is identified at an early stage and proteabrders are made on an interim basis to
help preserve the relationship between the chiteitachment figure or at least to
prevent any further damage to that relationshipchSrders could include for example
limiting the time spent with the parent who hag@ddly behaved violently, restraining
the allegedly violent parent through an injunctionpersonal protection, and excluding
the allegedly violent parent from the home in whileé primary parent and child reside,
where the allegations are sufficiently serious &rrant that course of action. | recognise
though that there are inherent limitations assediatith interim hearings in the sense of
the limited material before the court and the latkpportunity to test what evidence

there is. Even so, | would hope that sections 6YABd 67ZBB could nevertheless be
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utilised to support attachment relationships wtieisein the best interests of the child to

do so.

Although it is of course a matter for individuatijaial officers, to the extent that the
family violence reforms embody an understandingttichment theory, perhaps in
judgments we might begin to see discussion of quiscgich as safety and protection
from harm in a manner more fully informed by anrgggation of the importance of
having a secure attachment figure and how attachimefffected by violence and

parental conflict.

Further, as far as judgments are concerned, it d¢ifythe primacy that is now being
accorded to the safety of children over the beméfitaving a meaningful relationship

with both parents, | would expect to see considanadf how the elevation of safety
affects the relationship between the ‘primary’ #émel ‘additional’ considerations,
especially in light of the ‘friendly parent’ provm being excised from the additional
considerations. Currently the primary consideratidon’t ‘trump’ the additional
considerations but it will remain to be seen whethe balance between the two sets of
considerations will be affected, and what that mi#an as far as the types of orders being

made.

| would also expect to see a greater and more mabfiocus on family violence in issues
assessments and family reports, informed by anratadeling of the aetiology and effect
of violence on both children and parents, as captur the expanded definitions of
‘family violence’, ‘exposure to family violence’ drfabuse’. The revised family
violence screening and assessment process thaebasleveloped in response to the
family violence amendments and the associateditigapprogram for family consultants
should be of critical importance in achieving tbigective. A copy of the family
violence screening questions, as revised and reéatcin light of the 2011 reforms, can
be found at appendix 3. The updated Family ViadelRolicy applicable to family

consultants can be found at appendix 4.
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| congratulate the former government for invesiimgn evaluation of the 2006 reforms,
in the same way that the current government islaityito be applauded for
commissioning the reviews that culminated in th&2family violence reforms. Given
the laudatory policy objectives underpinning thmifs violence reforms, it is to be
hoped that the government will continue to investasearch and evaluation as to the
extent to which the new laws are achieving theitest aims.

In terms of what might militate against the achireeat of the policy objectives
underlying the reforms, a major issue is resourainghe lack thereof. This is an issue
that the Chief Justice of the Family Court of Aal#, in consultation with the Family

Court’s Law Reform Committee (of which | am Chahls vigorously pursued.

In her Honour’s submission to the Senate Legal@mistitutional Affairs Legislation
Committee, the Chief Justice said:

The final issue | want to touch on is the resowgdgmplications arising from the
Bill. Although the explanatory memorandum staled the amendments in the
Bill will have negligible financial implications,dm not convinced that is the

case.

The Bill considerably expands the definition ofrify violence’ and ‘abuse of a
child’. For example, the proposed definition dbtesse’ nhow encompasses serious
psychological harm and neglect. A new definitibfegposure to family violence’
has also been inserted.

As | have already discussed, the category of pesbtecan file a prescribed
notice and activate the ‘prompt requirement’ praescontained in section
67ZBA is being expanded to include prescribed tiedeed people”. The identity
of the individuals who and organisations which rhayso prescribed is at present
unknown. However, on my reading of the explanategynorandum the

Government appears to be anticipating that a highenber of prescribed
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notices will be filed than is presently the casthwiorm 4s. That would in turn
mean that the ‘prompt action’ requirements imposedhe Court by section
67ZBB would be engaged with greater regularity.

I am concerned that the confluence of amendmentsaly of expanded
definitions and categories of persons who can eagggcial court processes,
will have resource implications for the Court. &@t 67ZBB requires the Court
to consider what interim or procedural orders shibbe made to enable
appropriate evidence to be gathered expeditioustyta protect the child or
parties. The Court must take such action as seopracticable and, if
appropriate, within eight weeks. If these ‘spegiadcesses’ are being used more
often, the Court’s ability to take action within aight week time frame will
become increasingly compromised.

A second factor to my mind are the inherent linmitag of the legal process and of
legislation as an agent for social and behaviathrahge. It has aptly been described
elsewhere as a “blunt toot?” There are obviously limits to what the law cahiace by
way of repairing damaged relationships. As Mclhtbas said, correctly in my view,
“...ajudge can't order a relationship to recovetrauma to heal on its owri¥” In a

similar vein, Lieberman has observed that “a juclgenot rescue a child from the parents
the child has™ | therefore think we need to be realistic abobatstatutory amendment
can do in and of itself, and particularly as | halready said where it is not accompanied

by additional resourcing.

®1 Submission to Senate Legal and Constitutionalifsffaegislation Committee, Parliament of Australia,
28 April 2011, submission no. 39, p. 5, (the Horaria Bryant AO, Chief Justice, Family Court of
Australia)

http://mww.aph.gov.au/Parliamentary_Business/Cortea#/Senate_ Committees?url=legcon_ctte/family_|
aw_familyviolence/submissions.htfwiewed 14 August 2012).

2 MclIntosh et. al., above n. 35, p. 10.

*3 MclIntosh, above n. 10, p. 533.

> Ibid.
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To my mind there has been a discernible trenderettecutive branch of government to
use reform of the statute book as a panacea foeped ills, which has the effect of
imposing a weighty obligation on courts to meetléggslature’s expectations in
circumstances in which that may be both unattasaht inappropriate. That trend is
also evident in these reforms, and the obligatigpased on judicial officers to “enquire”
as to family violence is one such example. Inghemission by the Chief Justice to the
Senate Committee the Chief Justice said this:

Again, | am not sure what end this provision isrigyto achieve and the
explanatory memorandum provides little assistariteakes reference to
proactive enquiries about other information whiclyht be useful evidence from
people or agencies other than the parties butealdently an enquiry by the
Court under section 69ZQ(1)(aa) would not elicistimformation.

The new sub-section seems to contemplate a yesarswer. The Court’s
obligation is discharged when a response is reckivea the event of an
affirmative response to a question such as “isdhid at risk of family violence
or abuse?”, what use is the Court to make of thid® response is not evidence
as such. If it is anticipated that the Court Wilen go on to direct the filing of a
Form 4 or make directions as to the filing of adfitts or preparation of other
evidence, or the appointment of an ICL, the Bithidld be clear about this. As
presently expressed, the Bill and the explanat@gorandum provide no

assistance with these issues.

All that section 69ZQ(1)(aa) appears to me to diongose an obligation on the
Court that is without consequence. | do not cosisttat the general duties in
section 69ZQ, which are designed to give effetit@qrinciples for the conduct
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of child related proceedings, are strengthenedhgyimclusion of sub-section

(1)(aa) and in my view it could be removed fromBiewith no ill effects®®

| recollect that when the Court enquired of theoAtey-General’s Department as to the
purpose of this provision, they confirmed that nosequences flowed from receiving an
affirmative answer and that this provision had bieetuded to “start a conversation”
about violence. Courts are emphatically not thia fo which “conversations” about

violence should occur.

| am also concerned that the reforms could be asesending mixed messages.
Government has consistently said that it valuespaimitises safety, yet supports shared
parenting. This is evidenced by the fact thatréiationship between responsibility and
time has been retained, including the various akliligs to consider equal time and
substantial and significant time. As discussetlexathe various evaluations have found
this linkage to be problematic in terms of pareetglectation and has the potential to
obscure a best interests inquiry. To the extattldygislation sends, in Smyth’s words,
“radiating messages®,the message these amendments send are to somiecexiiised.
Insofar as protecting children from harm associatghl violence and parental conflict is
the overriding intention of the reforms, their aslement may be compromised as a

result.

What further refinements to Australian family law are necessary, given the

corrosive effects of family violence on well beindunctioning and attachment?

I am in broad agreement with Professor Chishole®mmendations about legislation

contained in higamily Courts Violence Reviengport. These, in summary, include:

° Bryant, above n. 51.
*% Bruce Smyth, ‘A five year retrospective of posparation shared care research in Australia’ (2069)
Journal of Family Studie36.
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« that the Government give consideration to retainimgpresent provisions relating to
parental responsibility (ss 61B, 61C, and 61DAY}, dmending the Act so that the
guidelines for determining arrangements for the cdichildren (s 60CC) are

independent of the provisions dealing with parergaponsibility;

« amending s 61DA so that it creates a presumptidaviour of each parent having

“parental responsibility”;

» in considering what parenting orders to make, thetomust not assume that any
particular parenting arrangement is more likelyntbéhers to be in the child’s best
interests, but should seek to identify the arrargy@sthat are most likely to advance

the child’s best interests in the circumstancesach case; and

» re-writing Part VIl in the interests of clarity as@nplicity.*’

It is perhaps implicit in what Professor Chishobrsaying that the Act should not in any
way couple considerations of parental responsgyoiith considerations of how much
time a child spends with each parent. | considat the presumption should be repealed
and that reference to an obligation to consideu&t¢jme” and “substantial and

significant time” should similarly be excised.

The formulation in s 60CC(2)(a) as to “the bentfithe child of a meaningful
relationship” is, | believe, often misunderstodthe emphasis on the “benefit to the
child” can be overlooked. | have the impression thétissa commonly held view that
‘meaningfulness’ of a relationship should be ass¢&y reference to the amount of time
spent with a parent, rather than the quality ofrtHationship. This is despite what the

case law says. For exampleMazorski v Albrightlustice Brown said:

" Chisholm, above n. 37, pp. 12-15.
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What these definitions convey is that ‘meaningfulien used in the context of
‘meaningful relationship’, is synonymous with ‘siggant’ which, in turn, is
generally used as a synonym for ‘important’ or¢éohsequence’. | proceed on the
basis that when considering the primary consideratiand the application of the
object and principles, a meaningful relationshipasomeaningful involvement is
one which is important, significant and valuabléhe child. It is a qualitative

adjective, not a strictly quantitative offe.

I have no argument with the intent of the provision indeed | consider it to be very

important, but perhaps it would benefit from beemxgressed with more clarity.

Finally, while a key component of the family lawialems is the revised and expanded
definition of family violence, the Act does not pide any further assistance as to how
the court is to proceed after making a finding thatence has occurred, or that a child
has been exposed to family violence. This is a&eonthat has also been expressed by
the Chief Justice. For example, there is nothmtipe Act that states that, if an allegation
of violence is found to be proven, the court mugtarder that a child spend
unsupervised time with the person who has use@mnoa, unless the court is satisfied that
such an arrangement would be safe and in the shilet interests. This is in
contradistinction to our regional neighbours Nevaldad, whose legislation does contain

such a provisiof

With the emphasis that has been placed on the drgadefinition of family violence,

and the way in which it relates to the presumptibaqual shared parental responsibility
and then to consideration of equal time and subiataand significant time, parents may
think that a finding of family violence will autortieally mean that there will be no order
for equal time or substantial and significant tinkdowever, this may not be the outcome.

%8(2007) 37 Fam LR 518 at 526.

% For further discussion of the concept of a “meghihrelationship” see Richard Chisholm, ‘The
Meaning of Meaningful: Exploring a Key Term in tRamily Law Act Amendments of 2006’ (2008) 22
Australian Journal of Family Law75.

80 Care of Children Act 200fNZ) s 60.
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Even if the court decides that it is not in thesnests of the child to make an order for
equal time or for significant or substantial tirttegre is no guidance as to what order
might then be made in circumstances where an aidegaf family violence has been

found to be proven to the requisite legal standard.

Having said that, this was the case before the dments and the Court was still able to
fashion orders in these circumstances, takingaotmunt all of the relevant factors such
as the kind of violence, the impact of that viokenthe extent of the violence, the
parenting arrangements that had been in placeydimg by consent, and the age and

views of the children.

Further, as many of my judicial brethren have oftemted out, one very relevant factor
in how the violence is addressed is the ordershgdmgeach party. For example, if the

dispute is about whether the child should spenddayes rather than three days with the
violent parent, it is unlikely that the violencelMiave much, if any, bearing on the

result.

| agree with the Chief Justice’s view expressemhéoon a number of occasions that it
should be possible to insert in the Act, perhaps®CC(2), some of the considerations
that the court would take into account in makingbaster for time spent notwithstanding
that violence had been established. This wouldenitatear to the parties litigating these
matters that not only might the court be considgnraking such an order, but the criteria

upon which that order might be based.
The point is that given the continuing absencengfguidance in the legislation as to

how the court is to proceed, the expectation ofipgrcreated by the focus on the

expanded definitions may well be defeated.
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Conclusion

In conclusion, all that | can really say is “wattis space.” We will certainly know
much more in twelve months’ time, if our experielt¢he 2006 shared parenting
reforms is any guid&. | would expect to see some jurisprudential dgwelent during

this period, although not necessarily at an apggelevel. Our data collection system
already captures information about the number dfdés of Family Violence and Child
Abuse filed, the types of orders made and, wherenpgagree or a judge orders that a
parent spend less than 30% of time with their cbildhildren, the main reason why that
order was made. We have been capturing this irdtom since 2006 and it will be
instructive for comparative purposes, as to whetifeeicategory of violence/abuse
features more prevalently. The Australian Institot Family Studies is also undertaking
a study into the use of independent children’s &yn family law proceedings and |
understand that the effect of the family violeneforms is an issue that is being built into
the research design. Of course, thanks to theiatrah of the 2006 reforms there is
baseline data available should government wislotongission a formal evaluation, and |

hope they do so.

Nevertheless, despite what judgments, orders at@dwdk tell us, | believe the
inescapable reality is that maintaining a statutcagnework in which legislative
presumptions then trigger mandatory consideratfdime means that the family
violence reforms are compromised in their abil@yptotect children from harm
associated with family violence. Viewed from ataehment perspective and indeed
from that of anyone concerned about the safetyaeiltbeing of children and young

people, the family violence reforms can be seemmaspportunity lost.

®1 For example, the Full Court of the Family Courhtied down a decision as to the legislative pathway
be followed in light of the 2006 shared parentingeadments within six months of those amendments
coming into effect — se@oode & Good€2006) FLC 93-286.
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* Information contained in this handout is extracfeom the Bills Digest no. 126, 2010-11, prepdogdhe

Parliamentary Library, Parliament of Australia.
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INTRODUCTION

TheFamily Law Legislation Amendment (Family Violenod ©ther Measures) Act
2011(Cth) (“the Family Violence Act”) received Royak8ent on 7 December 2011.

The purpose of the Act is to amend Part VII of Baenily Law Act 197%Cth), which
deals with children, to enable the courts and #meilfy law system to respond more
effectively to parenting cases involving violeneealegations of violence.

Its substantive provisions commence on 7 June 2012.

The Family Court of Australia was established ataad-alone, specialised superior court
in 1975 and commenced operation in 1976. The Goatcises jurisdiction in private
family law disputes and jurisdiction is principallyut not exclusively) conferred by the
Family Law Act. Australia operates under a systérmooperative federalism and as
such private family law disputes are the constinai responsibility of the

Commonwealth whereas public law disputes are thgoresibility of the States and
Territories. The States and Territories also hagponsibility for hearing and

determining applications for protective orders agafamily violence, although the

Family Court does have jurisdiction to make injuoes for personal protection in both
children’s cases and property proceedings.

As one of two federal courts exercising jurisdintilnder the Family Law Act, the
Family Court of Australia will be significantly af€ted by the family violence
amendments, both in terms of changes to the ldve pplied and in practice and
procedure.
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BACKGROUND
The Family Law Act 1975 and childréfi

The provisions of the Family Law Act relating tor@ating cases are contained mainly in
Part VII, which is titled ‘Children’. Part VIl wasignificantly changed by amendments in
1995° and again by amendments in 2606A brief overview of these amendments
follows.

It should be noted that, in Australia, the law tielgto parenting cases has long been
governed by the principle that the child’s bestiast must be treated as the paramount
(but not sole) consideration. This principle wagioally developed by courts’ decisions
in the nineteenth and early twentieth centuried,then incorporated into legislation. It
remains in the Family Law Act and section 60CA mavides: Tn deciding whether to
make a particular parenting order in relation tachild, a court must regard the best
interests of the child as the paramount considersti

The 1995 reforms

1995 saw significant amendments to the Family Lavuader the initiative of the then
Labor Government. The objectives of the legislati@re said to be:

» to remove the proprietorial and "winner takescallinotations of the old law of
custody and access by emphasising the continuenhglud parental
responsibility;

* to promote and encourage continued contact betletnparents and their
children post-separation;

e to promote private agreement of arrangements; and

* to shift attention to the rights of children andegvirom those of parents.

The child's best interests remained the paramangideration in decision-making,
although there was a general statement in the nggrart of the legislation that, subject

%2 This section relies heavily on two articles: J BewCan the centre hold?: reflections on two desauf
family law reform in Australia’ Australian Journal of Family Laywol. 24, 2010, pp. 140—142,
http://parlinfo.aph.gov.au/parlinfo/download/libygrnart/213975/upload_binary/213975.pdf;fileTypepa
lication/pdf#tsearch=%22dewar%20family%20law%20nef@22and P Parkinson, ‘Editorial: the family
law reform pendulum’Australian Journal of Family Lawol. 23, 2009, p. 155,
http://parlinfo.aph.gov.au/parlinfo/download/libygrnart/ WHFV6/upload_binary/WHFV6.pdf;fileType=a
pplication/pdf#search=%22family%20law%20reform%2tghaum%22

%3 Family Law Reform Act 1995

64 Family Law Amendment (Shared Responsibility) A6620
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to the best interests test, children had a rigltbotact on a regular basis with both
parents and with significant others.

For the first time, reference was made to famiblemce as a factor in decision-making
on the best interests of the cfifldand detailed provisions were introduced concernin
the inter-relationship between family violence oedand orders for contact. Courts were
instructed to endeavour not to make parenting srthext exposed a person to an
unacceptable risk of family violené®.

The 2006 reforms

Just over a decade later, after a change of Goweryithhe Howard (Liberal)
Government, in response to the House of Represaggaommittee reporEvery

picture tells a stor¥/, introduced the 2006 reforms. These went furthen tha 1995
reforms in a number of important respects and wWeresubject of considerable debate.
Most notably, the legislation promotes equal slgaahtime post-separation much more
actively than its predecessor, in a number of ways:

» there is a presumption of “equal shared parensgaesibility” (section 61DA). This
presumption is not applicable in cases where ther@easonable grounds to believe
one of the parties has engaged in family violencghdd abuse (subsection 61DA(2))
and it is rebuttable on the basis of evidencewmatld satisfy a court that its
application is not in the child’s best interestsb@ction 61DA(4));

* where an order for equal shared parental respdigibimade, a court must consider
whether making an order for the child to spend etiore with both parents is in the
best interests of the child and reasonably pramtcgsubsection 65DAA(1)). If so,
then it must consider making such an order (papg8sDAA(I)(c)). If an order for
equal time is not made, then a court must consideking an order for ‘substantial
and significant time’ with both parents (subsec&DAA(2)). ‘Substantial and
significant time’ must include weekdays as weliveskends, and must be such as to
allow both parents to be involved in the child'dydeoutine;

» the traditional checklist for determining the biesérests of the child is now divided
into two tiers: primary considerations and addisbbconsiderations. The ‘primary’
considerations are:

(a) the benefit to the child of having a meanihgélationship with both of its
parents, and

%5 Section 68F (as it was after 19963mily Law Act 1975

% p parkinson, Editorial: the family law reform pehdn, op. cit., p. 155.

" House of Representatives Standing Committee orilfFand Community AffairsEvery picture tells a
story: report on the inquiry into child custody armgements in the event of family separati®erliament of
the Commonwealth of Australia, 2003

44



(b) the need to protect the child from harm onfroeing exposed to abuse,
neglect or violence (subsection 60CC(2))

» these primary considerations have been describ&tieswin pillars” of the
parenting provisions in Part VII;

« the ‘additional’ considerations (subsection 60C{(&)e those from the traditional
checklist, with the notable addition of the so-edllfriendly parent’ provision
(paragraph 60CC(3)(c)), which requires a courak®taccount of the willingness of
each parent to facilitate a close relationship ketwthe child and the other parent;

e parents are required to attend family dispute teggwl (FDR) and obtain a certificate
from an FDR practitioner before they can applydart for parenting orders, unless
there are concerns about family violence and abusgher exceptions, including
urgency (section 60l).

The legislation was accompanied by a significamegtment in new community- based
FDR services, including Family Relationship Centesxl in other specific forms of
service provisions such as contact centres.

Review of the 2006 reforms

Since the introduction of the 2006 reforms, thexeehbeen a number of reviews and
inquiries into family law matters including the ussof family violence and child abuse.
In the context of the Family Violence Act, the maignificant of these repoffsare:

» theEvaluation of the 2006 family law refornig; the Australian Institute of
Family Studies (the AIFS Evaluatidi)

» theFamily Courts Violence Reviewy the Honourable Professor Richard
Chisholm (the Chisholm Revie()

» Improving responses to family violence in the fgrdalv system: An advice on the
intersection of family violence and family law issia report by the Family Law
Council (the Family Law Council Repor?).

% Another relevant report, conducted by the Ausirasind New South Wales Law Reform Commissions
addressed the issue of inconsistencies in theaictien and application of the Commonwealth andeStat
regarding domestic violence, child protection, s#xassault and family law. Australian Law Reform
Commission, ‘Family violence: a national legal r@sge’,Report no. 114, 2010,
http://www.alrc.gov.au/publications/family-violencational-legal-response-alrc-report-114

%9 R Kaspiew et alEvaluation of the 2006 family law reforn®)09 Australian Institute of Family Studies,
http://www.aifs.gov.au/institute/pubs/fle/index.Htm

"R ChisholmFamily Courts Violence Review, 2009,
http://www.ag.gov.au/www/agd/agd.nsf/Page/FamiliesmilyCourtsViolenceReview

" Family Law Council, Improving responses to familglence in the family law system: An advice on the
intersection of family violence and family law i€s) 2009,
http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3BD3F76A7A5DEDAE36942A54D7D90)~Famil
y_Violence_Report.pdf/$file/Family_Violence Reppdt
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On 28 January 2010, the then Attorney-GeneralHire Robert McClelland, released all
three reports. He described them as providingotagrehensive and objective analysis
of the family law system against the aim of pronglfair and sustainable solutions for
families, while ensuring the safety and wellbeirigitildren.”?

The first and most comprehensive of these repaatstive AIFS Evaluation
commissioned by the Howard Government, its purpeseg to conduct a major
evaluation of the 2006 changes to the Family Law Abe AIFS evaluation was based
on an extensive amount of empirical research, cmingrl7 separate studies involving
28 000 people, 1724 court files, administrativeadaid legal analysis.

The Chisholm review and the Family Law Council n¢fmth had a more specific focus
and examined the effectiveness of legislation dbagecourt practices and procedures in
cases involving family violence.

The AIFS evaluation found that the 2006 reformsehiaad a positive impact in some
areas and a less positive impact in others.

In relation to the positive findings, it found fexample, that the principle of shared
parental responsibility is widely supported, altgbut is often misconstrued as requiring
equal shared care time and, according to the ABS Jed to unrealistic expectations
among some parents.

There was also evidence that the majority of seépdnaarents with a shared care
arrangement enjoy cooperative relationships witt amother, and there were also
indications of improved screening and identificataf violence cases within the family
relationships sectdr,

However, at the same time the AIFS evaluation figdiunderline the existence of
complex issues, including family violence, safebpecerns, mental health problems and
substance misuse issues. For example, 26 peoterdthers and 18 per cent of fathers
reported experiencing physical hurt prior to sefianaand 29 per cent of mothers and 4
per cent of fathers reported experiencing emotiabake before, during and after

2R McClelland, (Attorney-GeneralRelease of family law revieywsedia release, 28 January 2010,
http://parlinfo.aph.gov.au/parlinfo/download/megiassrel/ AKWV6/upload_binary/akwv60.pdf;fileType=
application/pdf#search=%22chisholm%20FAMILIES%22

3 For a summary of the AIFS Evaluation see: R Kaspieal, ‘The Australian Institute of Family Stuslie
evaluation of the 2006 family law reforms: key fings’, Australian Journal of Family Laywol. 24, 2010,
pp. 5-33,

http://parlinfo.aph.gov.au/parlinfo/download/libygrnart/ SD6X6/upload_binary/SD6X6.pdf;file Type=app
lication/pdf#tsearch=%22Evaluation%200f%20the%202026family%20law%20reforms%2.2

" Ibid., p. 6.

5 Ibid., p. 25.
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separation. Families with complex needs are tedgminant clients both of post-
separation services and the legal se@or.

Importantly the AIFS evaluation found that theresweéear evidence that the family law
system as a whole had a way to go in achievindfantere response to families
presenting with family violence and child abuser &mample, it noted that while children
in shared care represent a minority overall, andievthe majority of families with shared
care appear to be doing well, there is evidencettiese arrangements are sometimes
being made even in circumstances where parentsdad®ty concerns, with adverse
consequences for the well-being of childfén.

The evaluation found that in families where violemad occurred, they were no less
likely to have shared care-time arrangements thahdse families where violence had
not occurred. Similarly, families who reported $afeoncerns were no less likely to have
shared care-time arrangements than families witsafety concern€

The AIFS evaluation, along with the Chisholm reviamd the Family Law Council
report noted a range of issues involving specificoerns in relation to the system’s
handling of family violence. These included:

» the need for inter-professional communication asithboration about cases
where family violence and child abuse are involveat. example the finding that
families who had ongoing safety concerns were 89 likely than other families
to have shared care, despite interaction withalispof the system indicates a
need for all professionals across the system teldpva common understanding
about circumstances where shared care arrangesfentikl not be encouraged or
endorsed?

» evidence of all three reports indicated some aspeEdhe 2006 reforms have
created impediments to effective handling of mattenere family violence and
child abuse are alleged. The misunderstandingeolativ, in combination with a
lack of awareness among some professionals ofrthkcations of family
violence and child abuse (and the effect this maeHor post-separation

" R Kaspiew et al, ‘The AIFS evaluation of the 26a8@ily law reforms: a summaryfamily Matters no.
86, 2011, p. 9,
http://parlinfo.aph.gov.au/parlinfo/download/liby4rnart/544756/upload_binary/544756.pdf;fileTypepa
lication/pdf#search=%22AIFS%20family%20law%22

"R Kaspiew et al, ‘The Australian Institute of Fanstudies evaluation of the 2006 family law referm
key findings’, op. cit., p. 5.

8 R Kaspiew et al, ‘The AIFS evaluation of the 26a8@ily law reforms: a summary’, op. cit., p. 12.
"R Kaspiew et al, ‘The Australian Institute of Fanstudies evaluation of the 2006 family law refsrm
key findings’, op. cit., p. 26.
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parenting arrangements) raise concerns. All repedsmmended that training
and professional development be improtd;

* two aspects of the legislative framework in patacunay inhibit concerns about
family violence and child abuse being raised abalh a way that links them to
the future involvement of a parent in a child’&liThese are the cost orders for
false allegations (section 117AB) and the ‘friengérent’ provisions criterion
(paragraph 60CC(3)(c) and also paragraph 60CC{4)(b)

The Government’s response

In November 2010, the then Attorney-General, thea RavicClelland, released the
Exposure Draft Family Law Amendment (Family Violef®ill 2010 and a related
consultation paper. The exposure draft bill wasdeed as responding to “the recent
reports commissioned into the 2006 family law referand how the family law system
deals with family violence®

The former Attorney-General indicated that the Depant received over 400
submissions on the exposure draft bill, with 73 get of these being supportive of the
proposed measures.22

The exposure draft bill, with some amendments, &atie basis for the Bill introduced
into Parliament on 24 March 2011 and which subseitjypassed into law on 7
December 2011.

% |bid.
* Ibid.
% |bid.
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1)

(2)

KEY PROVISIONS
Definition of “family violence”

Central to the amendments in Schedule 1 of the ligafivlence Act is the new
definition of “family violence”.

The existing definition of “family violence” in thEamily Law Act, introduced in 20086,
refers to conduct, whether actual or threatened,dhuses a family member “reasonably
to fear for, or reasonably to be apprehensive alnsior her personal wellbeing or
safety”.

The new definition, which comes into effect on nd2012, is:

4AB Definition of family violenceetc.

For the purposes of this Atmily violencemeans violent, threatening or other
behaviour by a person that coerces or controlsrabree of the person’s family
(thefamily membey}, or causes the family member to be fearful.

Examples of behaviour that may constituteifiamiolence include (but are not
limited to):

(a) an assault; or

(b) a sexual assault or other sexually abusivawehr; or
(c) stalking; or

(d) repeated derogatory taunts; or

(e) intentionally damaging or destroying propedy;

() intentionally causing death or injury to ariraal; or

(g) unreasonably denying the family member tharfoal autonomy that
he or she would otherwise have had; or

(h) unreasonably withholding financial supportaeeto meet the
reasonable living expenses of the family membehi®or her child, at a
time when the family member is entirely or predoamtty dependent on
the person for financial support; or

(i) preventing the family member from making oekég connections
with his or her family, friends or culture; or
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()) unlawfully depriving the family member, or anyember of the family
member’s family, of his or her liberty.

3) For the purposes of this Act, a chileeigposedo family violence if the child sees
or hears family violence or otherwise experientesaffects of family violence.

4) Examples of situations that may constituthid being exposed to family
violence include (but are not limited to) the child

(a) overhearing threats of death or personal yriyra member of the
child’s family towards another member of the chsléamily; or

(b) seeing or hearing an assault of a membereo€hiid’s family by
another member of the child’s family; or

(c) comforting or providing assistance to a mendjehe child’s family
who has been assaulted by another member of thesctaimily; or

(d) cleaning up a site after a member of the thila@mily has
intentionally damaged property of another membehefchild’s family;
or

(e) being present when police or ambulance offie¢tend an incident
involving the assault of a member of the child’'siiig by another member
of the child’s family.

The new definition of “family violence” is basedskly on the definition recommended
by the Australian Law Reform Commission (ALRC) Repnto Family Violence

(ALRC report 114). The ALRC recommended that thereuld be a core definition of
family violence describing the context in which betour takes place, as well as a shared
understanding of the types of conduct— both physind non-physical that may fall
within the definition of family violence.

Definition of “abuse”

The Family Violence Act repeals the existing defom of abuse and replaces it with the
following:

Subsection 4(1) (definition oabuse

abuse in relation to a child, means:

(a) an assault, including a sexual assault, othie; or
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(b) a person (therst persor) involving the child in a sexual activity with the
first person or another person in which the ctsldsed, directly or indirectly, as a
sexual object by the first person or the otherqerand where there is unequal
power in the relationship between the child andfitis¢ person; or

(c) causing the child to suffer serious psychalabharm, including (but not
limited to) when that harm is caused by the chédhf subjected to, or exposed
to, family violence; or

(d) serious neglect of the child.

In substance, paragraphs (c) and (d) are new. fidege is the addition of causing
children to suffer serious psychological harm bgasure to family violence, and
‘serious neglect’.

United Nations Convention on the Rights of the Gdil

The Family Violence Act inserts a new sub-sectgattion 60B(4), into the Family Law
Act to provide that an additional object of Part MIto give effect to the Convention on
the Rights of the Child done at New York on 20 Nober 1989.

The Explanatory Memorandum states that the effettti® provision is to allow the
Convention to be used as an interpretive aid toVA&of the Family Law Act but that it
IS not equivalent to incorporating the Conventioto idomestic law.

Considering a child’s best interests—primary consrdtions—prioritising safety

As already noted, an underlying principle of Palitdf the Family Law Act dealing with
children is a requirement that family courts regiduel best interests of the child as the
paramount consideration when making parenting erded in other provisions involving
court proceedings.

The checklist for determining the best interestthefchild is divided into two tiers:
primary considerations (subsection 60CC(2)) andtiata@l considerations (subsection
60CC(3)).

Subsection 60CC(2) provides that the primary ca@rsiibns are:
€) the benefit to the child of having a meanihgélationship with both
parents, and
(b) the need to protect the child from physicapsychological harm from
being subjected to, or exposed to, abuse, negtdatraly violence.

The Family Violence Act inserts a new sub-sectgattion 60CC(2A), which states:
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After subsection 60CC(2)

(2A) In applying the considerations set out ibsection (2), the court is to give
greater weight to the consideration set out ingraah (2)(b).

The Explanatory Memorandum states: “Where chilétyat a concern, this new
provision will provide the courts with clear legiive guidance that protecting the child
from harm is the priority consideration.”

Considering a child’s best interests —additionalrderations—repeal of the
‘friendly parent’ provisions

The “additional considerations” (subsection 60C{(f)r determining the best interests
of the child include amongst other things, the albed ‘friendly parent’ provision
(paragraph 60CC(3)(c) and also paragraph 60CC{4){)ese provisions mean that the
willingness and extent to which one parent hadifatgd the child having a relationship
with the other parent is taken into account in deieing the best interests of the child
and, ultimately, orders dealing with parenting agements and parental responsibility.

The Family Violence Act repeals the ‘friendly parerovisions (paragraph 60CC(3)(c)
and subsections 60CC(4) and (4A)).

The Act adds a replacement paragraph 60CC(3)(caaralv paragraph 60CC(3)(ca).
Essentially these paragraphs are to ensure that ddtermining the best interests of the
child, the court takes into account:

(©) the extent to which each of the child’s pasdms taken, or failed to take,
the opportunity to participate in making decisiat®ut major long-term issues in
relation to the child; to spend time with the chéahd to communicate with the
child

(ca) the extent to which each of the child’s p#sdras fulfilled, or failed to
fulfil, the parent’s obligations to maintain theildh

These are not new considerations as they subdhaméizenact the content of paragraphs
60CC(4)(a) and (c). However the ‘friendly pargmivision is gone entirely.
The Explanatory Memorandum states:

Current paragraph 60CC(3)(c) is commonly refercedds the ‘friendly parent

provision’. This provision required the family ataito consider the willingness
of one parent towards the other in facilitatinghdds relationship with other
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parent. The AlF&valuation of the 2006 Family Law Reforared the Family
Law Council report to the Attorney-Generlahproving responses to family
violence in the family law systenmoted the impact this provision had in
discouraging disclosures of family violence anddchbuse. These reports
indicate that parties were not disclosing concefrfamily violence and child
abuse for fear of being found to be an ‘unfrienatyent’.

The repeal of paragraph 60CC(3)(c) is intende@moove this disincentive and
enable all relevant information to be put before ¢burts for consideration in
making parenting orders. Removal of the ‘frienprent’ provision will not
prevent the court from considering a range of mattelevant to the care, welfare
and development of the child such as a parenitsi@dt to the responsibilities of
parenthood.

Considering a child’s best interests— additionalriderations— family violence
orders

Currently, the ‘additional’ considerations for daténing the bests of the child also
include any final or contested family violence axdthat apply to the child or the child’s
family (paragraph 60CC(3)(k)).

The Act repeals the current section 60CC(3)(k) suaktitutes it with the following:

Paragraph 60CC(3)(Kk)

(k) if a family violence order applies, or has kg, to the child or a member of
the child’s family—any relevant inferences that tendrawn from the order,
taking into account the following:

(i) the nature of the order;

(i) the circumstances in which the order was made

(iif) any evidence admitted in proceedings for tinder;

(iv) any findings made by the court in, or in peedings for, the order;
(v) any other relevant matter;

The supplementary Explanatory Memorandum states:

The amendment omits proposed new paragraph 60GE@hich allowed the
court to consider any family violence orders whagiply to a child or a member
of the child’s family. The amendment inserts daepment paragraph which
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allows the court to consider evidence of any famiblence order which has or
does apply to the child or a member of the chifdisily. Further, it provides for
the court to consider any relevant inferencesdhatbe drawn from those family
violence orders, taking into account the naturtheforder, the circumstances in
which it was made, and evidence admitted and antjrfgs made by the court
that made the order, and any other relevant matter.

The amendment reflects the position that the refesiacumstances surrounding
the making of family violence orders should be cdered in determining the best
interests of the child and are likely to be of geeg@robative value than the mere
existence of the orders.

This amendment will provide greater guidance igditts (particularly those who
are self-represented) about the type of evidenegrfight like to submit to a
court in parenting matters. This aligns with ofi¢he stated objectives of the
Family Violence Act, being to encourage better ewitk of family violence and
child abuse to be provided to the family courts.

Reporting information regarding risks to the child

The Family Violence Act inserts sections 60CH af@@kthat impose new obligations on
parties to provide the court with information regdjag risks to the child.

Sub-section 60CH(1) requires a party to parentioggedings to notify the court if the
child or another child who is a member of the ckifdmily is under the care of a person
under a child welfare law. Sub-section 60CH(2)vptes that a person other than a party
to proceedingsnayalso inform the court of any such matter.
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Advisers’ obligations in relation to the best in&sts of the child

Under existing section 63DA of the Family Law Aatlvisers have certain obligations
when giving particular advice in connection witle tmaking of parenting plans in
relation to a child. An adviser is defined asgaleractitioner, family counsellor, family
dispute resolution practitioner or a family conantt

The Act sets out a new set of obligations for aghgoncerning the best interest of the
child, as follows:

60D Adviser’s obligations in relation to best inteests of the child

(2) If an adviser gives advice or assistance teragn about matters concerning a
child and this Part, the adviser must:

(a) inform the person that the person shouldrcetiee best interests of
the child as the paramount consideration; and

(b) encourage the person to act on the basishbathild’s best
interests are best met:

0] by the child having a meaningful relationskifth both of
the child’s parents; and

(i) by the child being protected from physicalpsychological
harm from being subjected to, or exposed to, amesglect or
family violence; and

(i)  in applying the considerations set out ubparagraphs (i)
and (ii))—by giving greater weight to the considematset out in
subparagraph (ii).

(2) In this section:
advisermeans a person who is:
€) a legal practitioner; or
(b) a family counsellor; or
(c) a family dispute resolution practitioner; or

(d) a family consultant.
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Requiring interested persons to disclose familyleitce

The Act inserts a new section, 67ZBA. It states:

67ZBA Where interested person makes allegation é&dmily violence

(2) This section applies if an interested pelisgoroceedings for an order under this
Part in relation to a child alleges, as a consttarahat is relevant to whether the
court should make or refuse to make the order; that

€) there has been family violence by one ofpéies to the
proceedings; or

(b) there is a risk of family violence by onetloé parties to the
proceedings.

(2) The interested person must file a noticdhegrescribed form in the court hearing
the proceedings, and serve a true copy of theeapon the party referred to in
paragraph (1)(a) or (b).

3) If the alleged family violence (or risk ofrfély violence) is abuse of a child (or a
risk of abuse of a child):

€) the interested person making the allegatiostreither file and
serve a notice under subsection (2) of this secfamder subsection
67Z(2) (but does not have to file and serve a eatitder both those
subsections); and

(b) if the notice is filed under subsection (2}as section, the
Registry Manager must deal with the notice ashiid been filed under
subsection 67Z(2).

Note: If an allegation of abuse of a clfdd a risk of abuse of a child)
relates to a person who is not a party to the gaiogs, the notice must be filed
in the court and served on the person in accordaitbesubsection 67Z(2).

(4) In this section:

interested persom proceedings for an order under this Part iatieh to a child,
means:

€) a party to the proceedings; or

(b) an independent children’s lawyer who représére interests of
the child in the proceedings; or
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(c) any other person prescribed by the regulatfonthe purposes of
this paragraph.

In effect, section 67ZBA requires interested pessarproceedings who allege family
violence to file a Notice of Child Abuse or Famifjolence with the court. The

obligation to file the notice arises if the familiplence is alleged “as a consideration that
is relevant to whether the court should make arsefto make the order”.

The Explanatory Memorandum states:

The intent of section 67ZBA is to provide for thienfy of a written notice when
an interested person wishes to make an allegatiohild abuse or family
violence in proceedings under Part VIl of the Fgrhhw Act. This is essential
to allow the court to deal efficiently and effeeiy with the allegation.

Courts to take prompt action in relation to allegans of child abuse or family violence

Section 67ZBB requires courts to take prompt admomrelation to allegations of child
abuse or family violence. It states:

67ZBB Court to take prompt action in relation to dlegations of child abuse
or family violence

(2) This section applies if:

(@) a notice is filed under subsection 67Z(26 6ZBA(2) in
proceedings for an order under this Part in refattoa child; and

(b) the notice alleges, as a consideration theglevant to whether the
court should make or refuse to make the order; that

0] there has been abuse of the child by one@ptrties to the
proceedings; or

(i)  there would be a risk of abuse of the chilthere were to
be a delay in the proceedings; or

(i)  there has been family violence by one of gaaties to the
proceedings; or

(iv)  thereis arisk of family violence by onetbk parties to the
proceedings.

(2) The court must:
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3)

(4)

(5)

(6)

€) consider what interim or procedural ordefrarly) should be
made:

(1) to enable appropriate evidence about theyatlen to be
obtained as expeditiously as possible; and

(i) to protect the child or any of the partiestihe proceedings;
and

(b) make such orders of that kind as the coursiclers appropriate;
and

(©) deal with the issues raised by the allegai®expeditiously as
possible.

The court must take the action required mageaphs (2)(a) and (b):
(a) as soon as practicable after the noticead;fiand

(b) if it is appropriate having regard to the aimtstances of the case—
within 8 weeks after the notice is filed.

Without limiting subparagraph (2)(a)(i), theuct must consider whether orders
should be made under section 69ZW to obtain doctsrarinformation from
State and Territory agencies in relation to thegation.

Without limiting subparagraph (2)(a)(ii), theurt must consider whether orders
should be made, or an injunction granted, undeicse68B.

A failure to comply with a provision of thieation does not affect the validity of
any order made in the proceedings for the order.

Section 67ZBB substantially re-enacts existingisadOK, although its purview is
broader as a result of substituting “interested et for “party”.

Courts must ask about child abuse or family violenc

The Family Violence Act amends subsection 69ZQ¢lihsert a new provision,
paragraph (aa). Its effect is to require the Ctugsk each party to child-related
proceedings about the existence or risk of chilasatbor family violence.

It states:

Before paragraph 692Q(1)(a)

Insert:
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(@aa) ask each party to the proceedings:

0] whether the party considers that the childa@ned has been, or is
at risk of being, subjected to, or exposed to, apbnsglect or family
violence; and

(i) whether the party considers that he or sin@nother party to the
proceedings, has been, or is at risk of being,esiiegl to family violence;
and ...

The Explanatory Memorandum states: “The impositibthis duty supports the family
courts’ obligation under subsection 68ZN(5) to aaetchroceedings in a way that will
safeguard the child and the parties to the proogedrom harm.”

Cost orders and false allegations

The Family Violence Act repeals section 117AB af framily Law Act. This provision,
inserted in 2006, requires the court to make a rat@myg cost order against a party to the
proceedings, for some or all of the costs of angplaety, where the court is satisfied that
the first party knowingly made a false allegatiorstatement in the proceedings.

The Explanatory Memorandum states:

The AIFSEvaluation of the 2006 Family Law ReforrttseFamily Courts

Violence Reviewy the Hon Professor Chisholm Adhd the Family Law

Council report to the Attorney-Generahproving responses to family violence in
the family law systenmdicate that section 117AB has operated as ada#stive

to disclosing family violence. Vulnerable parentay choose to not raise
legitimate safety concerns for themselves and tfeidren due to fear they will

be subject to a costs order if they cannot sulistarthe claims. Section 117 of
the Act allows family courts to make cost ordersasponse to false statements in
appropriate cases.
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CONCLUDING OBSERVATIONS

The Bills Digest prepared by the Parliamentary &ilgy Parliament of Australia,
concludes with the following observations aboutfaenily Violence Act (then Bill):

Despite the concerns of some advocacy groups, ter@ment’s approach in the
Family Violence Act is relatively conservative acalitious.

The [Act] does not change the emphasis of 200hewalue of shared parental
involvement after family separation and the prawisi which actively promote
equal sharing of time post separation have larigebn retained. The law will still
support children maintaining meaningful relatiopshwith both parents where
there are no significant safety concerns. At threesame, in response to the
concerns raised in the recent reports, family vioéehas been given more
prominence and priority. It is hoped that the nesysection 60CC(2A) will not
cause an increased complexity in the litigatiorcpss but rather will help to
avoid the risk that decision-makers might put thkety of children at risk in
seeking to implement the legislative emphasis orrgal involvement.

An area of strong contention on both sides of #t@atke appears to be the removal
of the costs orders for false allegations provisiad the ‘friendly parent’

provision. However these amendments may not beyagisant as some would
argue. As one commentator has argued, their remvaltalot impair the capacity
of the courts to resolve cases justly, but may Hearesfits in helping community
understanding of the legislation.

Possibly the most significant and challenging amesmts relate to the new
definitions of ‘family violence’ and ‘abuse’. Thedefinitions are important as
they form the basis for many of the outcomes imgaseler the Family Law Act.
As many submitters have commented, the definitiofamily violence’

proposed in the [Act] is broad and will encompassueh greater range of
behaviour. Parliament and the Senate Committeariticplar, may need to look
more closely at these definitions to ensure thalendncompassing expert views
on the scope of harmful behaviour, they do not hawexpected consequences
such as increasing the complexity and amountigglion.

A final question that could be asked is how mudfeténce can these
amendments make? The three recent reports referredhe Digest have all
found that impediments to effective handling of figmaiolence and child abuse
allegations include a misunderstanding of the lad @ lack of awareness among
some system professionals of the implications wiiliaviolence and child abuse.
These reports indicate that any legislative changst be supported by improved
training and professional development.
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While it is beyond the scope of this Digest, pankantarians should also be aware
of the concerns about funding raised by signifiecartmbers of the legal
profession including the Family Court Chief Justéeel the Law Council of
Australia. As the Law Council states, the languaigine Family Law Act does
already acknowledge the problems of family violehaethis is not reflected in
the resources provided to the courts to realisyicdal with violence and its
effect. Their fear is that the proposed amendmeilt®nly increase the
complexity of litigation and overwhelm an alreadyder resourced court system.
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Appendix 2

A selection of data about shared parenting arrangeents following
the enactment of the Family Law Amendment (Shared &ental Responsibility) Act
2006

June 2012

Family Court of Australia, 2010-11 Annual Report

http://www.familycourt.gov.au/wps/wcm/connect/FC®Ame/about/publications/annual
/FCOA ar_10-1Xaccessed 30 May 2012)

Percentage of cases where majority time children gmd with parents for finalised
litigated cases, 2007-08 to 2010-11
2007-08 2008-09 2009-10 2010-11
With mother 60% 59% 66% 62%
With father 17% 18% 14% 18%
(shared 50/50) 14% 15% 12% 10%

Percentage of cases where majority time children gmd with parents for finalised
litigated cases, 2007-08 to 2010-11

2007-08 2008-09 2009-10 2010-11
With mother 60% 59% 66% 62%
With father 17% 18% 14% 18%
(shared 50/50) 14% 15% 12% 10%
Most common reason why mothers had less than 30% time spent with children
for finalised litigated cases, 2007-08 to 2010-11
2007-08 2008-09 2009-10 2010-11
Abuse and/or 16% 175 12% 14%
family violence
Entrenched 2% 115 24% 14%
conflict
Distance/transport/ 16% 11% 12% 10%
Financial matters
Mental health 31% 19% 24% 33%
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Most common reason why fathers had less than 30% tifne spent with children for
finalised litigated cases, 2007-08 to 2010-11
2007-08 2008-09 2009-10 2010-11
Abuse and/or 29% 27% 36% 36%
family violence
Entrenched 15% 16% 23% 26%
conflict
Distance/transport/ 6% 10% 7% 11%
Financial matters
Mental health 3% 3% 4% 6%

Dr Jennifer McIntosh & Professor Richard Chisholm, ‘Cautionary notes on the
shared care of children in conflicted parental sepation’ Journal of Family Studies
vol. 14, issue 1, April 2008, pp. 37-52

The article discussed data obtained from two studighe two studies explored outcomes
from dispute resolution interventions in Family @oand community settings for parents

experiencing significant conflict over post-sep@amajparenting agreements.

Study 1: Disputing parents and their children: Adia¢ion sample

The ‘Children Beyond Dispute’ research program lisrgitudinal study, funded by the
Australian Government Attorney General’s Departmant directed by Mcintosh. The
study is now in its fourth year. The findings reteorhere are from the first three phases
of this project, where outcomes were comparedwordroups of separated parents, who
experienced one of two different forms of briefripeutic mediation for entrenched
parenting disputes. Among other things, the stxpjored impacts of the interventions
on parental conflict, acrimony (psychologically dhélostility), and parental alliance
(parental cooperation and regard), and the emdtweltbeing of children. Data were
collected from parents and children prior to tmeediation, three months after, and again
one year after. One hundred and eighty-three famiere involved in this phase of the

study, with parent report data collected on ovér &aildren.
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Sixteen percent of parents arrived at mediatiosaaly in established shared care

arrangements.

Each of those families maintained that shared geanent over the course of the year.
Twenty seven percent of this sample completed rtiediavith a new agreement for
shared care of their children; however, three-guarf those arrangements had reverted
to less than 35:65% division by the end of the y&he most stable arrangements
occurred in families who had never entered a shameshgement, and maintained less

than 35% shared care throughout the year.

Data on 181 school-aged children from the aboveystvere explored 12 months
following mediation, including mother, father anuild measures across the year.
Children’s mental health was measured with thengties and Difficulties Questionnaire
(SDQ), parent report using the full scale scorenftbe identified resident parent
(Goodman 1997). This 20-item scale distinguishdsli@n with normal, commonly
occurring levels of anxiety from those who are imavis called the ‘clinical range’. The
clinical range can be thought of as a concerningllef emotional distress, shown in
anxiety, sadness, clinginess, psycho-somatic atibacial symptoms, at a level that

warrants professional intervention (ie counselnghild psychiatry services).

In keeping with large scale studies (Sawyer eD802, 21% of children in this mediation
sample had a higher than average rate of clinfoekély compared to 14% of non-
divorced children in the Australian population. Mple variables were systematically
examined through regression modelling to see whra factors or combination of factors
were most highly associated with children’s poontakhealth outcomes one year after
mediation (McIntosh & Long 2006; MclIntosh, Wellsa&@2008). These analyses

identified six core variables:

Fathers had low levels of formal education.
There was high, ongoing inter-parental conflict.
Children’s overnight care was substantially sbar

I A s

Mother-child relationship was poor, as repotiganother and child.
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5. There was high acrimony (psychological hosiiliigtween parents.
6. The child in question was under ten years old.

The first two variables independently predictedmpmatcomes. Variables 3 to 6 added
significantly to the likelihood of poor outcomes &vhthey co-occurred with any of the

other variables.

Study 2: High conflict parents and their childreékfFamily Court sample

This second study examined outcomes for 77 paeemts 11 children who had attended
the Child Responsive Program (CRP) Pilot in the ifa@ourt of Australia (Mcintosh &
Long 2007; Mclintosh, Bryant & Murray 2008). Thisidy involved comprehensive
interviews with parents, prior to and four montfierlitigated settlement of their dispute
over the care of their children. The interviewslexgd conflict, cooperation,
relationships and child wellbeing, again using $teengths and Difficulties
Questionnaire (Goodman 1997), parent report, ematieymptoms sub-scale. Data for
all children aged four years and over were obtathealigh this measure for domains of

anxiety, tearfulness, fearfulness, psychosomatiggsyms and separation anxiety.

Four months after settlement, 28% of these 11Hehil had mental health scores in the
clinical range, indicating a high degree of emadiadiistress. Multiple regression
modelling was used, exploring all variables towléeh combination of factors best
accounted for children’s poor emotional outcoméee llowing five variables were
most highly associated with children’s poor mehtdlth outcomes in the Family Court

sample:

The child was unhappy with their living and careangements.

The resident parent’s relationship with theathidd deteriorated over the past
four months.

The child lived in substantially shared care.
One parent held concerns about the child’s gafgh the other parent.
5. The parents remained in high conflict.
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The first three variables independently predictedrputcomes. Variables 4 and 5 added
significantly to the likelihood of poor outcomes &vhthey co-occurred with any of the
other factors.

Other findings include:

» 28% percent of the children studied here enteradtCand 46% left Court, in a
shared care arrangement.

* In 73% of the shared care cases, at least onetpaported ‘almost never’ co-

operating with each other, four months post Court.

* In 39% of shared care cases, a parent reporte@rnesing able to protect their
children from their conflict.

» In four of the shared care cases in this studyrgamreported ‘never’ having
contact of any kind with each other.

Seventy percent of these orders were made by chrestrer in the CRP or out of Court

settlement. Thirty percent were judicially detersdn

The authors conclude (at p. 42):

The data from this second study are concerning lee#hey suggest that a
significant proportion of these children emergeahfrFamily Court proceedings
with substantially shared care arrangements thgiosed a psychological strain
for the child.

Lixia Qu & Ruth Weston, Parenting dynamics after separation: A follow-upusty of
parents who separated after the 2006 family laworafs, Australian Institute of
Family Studies, December 2010 & Jodie Lodge and Mhael Alexander,Views of
adolescents in separated families: a study of adonts' experiences after the 2006
reforms to the family law systenfustralian Institute of Family Studies, December
2010

http://www.aifs.gov.au/institute/research/projeitte/ntml (accessed 30 May 2012)
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These two reports examined the behaviour and expees of parents and adolescents

from families that have separated since 2006.

Of more than 7,000 separated parents who partedgatthe Longitudinal Study of
Separated Families (LSSF):

« Around 60 per cent of parents reported a friendlgamperative inter-parental
relationship, while around one in five describedsthighly conflictual or fearful;

« Experiences of abuse were more likely to take o fof emotional abuse rather
than physical hurt;

« One in five parents reported that they had safetyerns for themselves or their
child as a result of ongoing contact with the ofherent;

« Despite the intent of the 2006 reforms to protéddcen from exposure to
violence or abuse, most parents who reported recgudriences of being harmed
physically indicated that their children had witeed violence or abuse.

« Almost one in four parents experienced family wnae before their separation

and in many cases children had witnessed somea@flibse or violence.

Rae Kapiew, Matthew Gray, Ruth Weston, Lawrie Molorey, Kelly Hand, Lixia Qu
and the Family Law Evaluation Team, Evaluation of he 2006 family law reforms,
Australian Institute of Family Studies, December 209
http://www.aifs.gov.au/institute/pubs/fle/index.ht(accessed 30 May 2012)

Court data pre-and post reform shows that a higraortion of children’s cases resulted
in shared care time (defined as 35% to 65% of tiitle each parent, including equal
time arrangements) post-reform as compared togfoem. Shared care time
arrangements, whether made by consent or by judietarmination, increased from 9%
to 14%. The proportion of judicially determinedsea resulting in orders for shared care
time increased from 2% pre-reform to 13% post rafoFor orders made by consent,
shared care time orders were made in 15% of castsqform, as compared with 10%

of cases pre-reform.
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The various sets of data used in AIFS’s analygigiest that traditional care-time
arrangements, involving more nights with the mothan father, remain the most
common, but shared care time is increasing bothngmnseparated families in general and
among those whose dispute is litigated, espediathjlies whose dispute is finalised
through judicial determination. Where there idargye from a shared care-time

arrangement, there tends to be a move towardsatigional arrangement.

39% of mothers reported experiencing emotional @lpu®r to separation and 26%
reported experiencing physical abuse. 36.4% bEkfatreporting experiencing emotional
abuse prior to separation and 16.8% reported exparg physical abuse. 72% of
mothers who reported experiencing physical abude63f6 of fathers who did the same

also reported that their children had witnessetewice or abuse.

Up to one-fifth of separating parents (17% of fashend 21% of mothers) had safety
concerns associated with ongoing contact with ttt@id’s other parent. In total, 15% of
fathers and 18% of mothers expressed concerns #imaafety of their child. Only 50%
of mothers and 24% of fathers who held safety corscndicated that they had
attempted (or managed) to limit contact for safegsons. Among fathers and mothers
who cared for their child for 66—100% of nights amitb held safety concerns about
ongoing contact with the child’s other parent, 1@®fathers and 56% of mothers

indicated that they had attempted to limit contaith the other parent.

46% of mothers whose children lived in an equaétamrangement reported experiencing
emotional abuse prior to separation and 23.5% teg@xperiencing physical abuse. For
fathers, the relevant figures were 40.9% and 15.5%.

At least 24% of both mothers and fathers whosel@pent most or all nights with the
father (i.e., 66—100% of nights) indicated thatythad been physically hurt prior to
separation. This was mentioned by 24% of fatheds3¥ % of mothers whose child
spent most nights with the father, by 33% of fagheard 28% of mothers whose child saw

the mother during the daytime only, and by 25%atiiérs whose child never saw the
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mother. In addition, where the child never sawfitker, 27% of fathers and 40% of

mothers indicated that they had been physically. hur

Parents with safety concerns were no less likedy thther parents to indicate that they
had shared care time arrangements (fathers: 22-28%hers 11-12%). In other words,
around one in four fathers and one in ten mothdits shared care-time arrangements
indicated that they held safety concerns as atreohgoing contact. Parents with safety
concerns were also more likely than those withaahsoncerns to report that the father
never saw the child: 18% of fathers with safetyaans resulting from ongoing contact
with the child’s mother never saw their child, cargd with 6% of other fathers. The
difference for mothers was smaller (18% cf. 12%e vast majority of parents who

reported having safety concerns had experiencdendge.

19.4% of mothers in arrangements where the chietlliwith them for between 53% and
65% of the time and with the father for between 3488 47% of the time held safety
concerns. 16% of mothers who had children livimggual time arrangements held

safety concerns.

Data on child wellbeing from the longitudinal stunfyseparated families showed a clear
and strong link between parental experience oflfamolence before or during
separation and child low wellbeing. The data alsowed that shared care time in cases
where there were safety concerns held by moth#owiog separation correlated with

poorer outcomes for children.
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Appendix 3

Family Court of Australia, Child Dispute Services
Family Violence Screening Questions
Version 1.1, 20 March 2012

Question 1 (identification gquestion)

Is there, or has there ever been a family violgmogection order sought or granted in
relation to you or any members of your family?

Follow up
If yes, invite the client to: describe the critioatident: give an indication of threumber
of orders and breaches; ask about police callandsanycriminal charges.

Question 2 (identification question)

Have you ever had any fears or concerns for ydetysayour child’s safety or the safety
of any other family member as a result of your axtieer’'s behaviours?

Follow up

If yes, invite the client to brieflgescribe the ex- partner's behaviours and in génera
terms, indicate that you will noask some questions that will help you understaait th
fears/concerns in more detail and then proceedkdhee remaining questions.

Question 3 (threats)

Has your ex partner ever threatened to harm y@omebody close to you, or behaved in
a manner that was threatening towards you or sodyetiose to you (e.g. threatening
gestures, stalking)?

Follow up

If yes, invite the client to describe the threatd&ing particular notice of whether they
are increasing in frequency and intensity, invalvg@otentially involve weapons, entalil
detailed plans and/or homicidal/suicidal ideation.

Question 4 (spousal violence history)

Have your ex partner’s behaviours included pushstapping, hitting or the use of any
other type of physical force?

Follow up

If yes, invite theclient to describe these behaviours, paying pdaiattention to

temporal factors such as frequency and chroniagyyell as to contextual factors such as
substance misuse, mental illness, emotional ingtgland stressful events.

Question 5 (injuries)
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Have you or anyone else ever been injured/harmedught medical attention as a result
of your ex partner’s behaviours?

Follow up
If yes, invite theclient to describe the injurig¢beir frequency and any enduring effects.

Question 6 (escalation)

Have any of your ex-partner’s behaviours (i.e.dhes that you have mentioned above)
become more frightening / concerning in the pastrsanths?

Follow up

If yes, invite the client to tell you which typetlmehaviours are being referred to (threats,
actual harm, contextual behaviours such as moowlgesaor substance misuses, and
other behaviours) and how these behaviours haveibeeasing ifrequency and
intensity

Question 7 (child abuse)

Do you have any fears or concerns about your chptysical safety and/or emotional
security (including witnessing family violence) asesult of your ex partner’s
behaviours.

Follow up

If yes, invite the client to describe the releviagident/s and their impact on the chi(d.
the response indicates that the child’s physidattg@r emotional security may be an
iIssue, also refer to the ‘Child Risk Assessmentifiet Making Pathway’ for a more
comprehensive exploration of the risk to the cleifigr

Question 8 (psychological abuse)

Has your ex partner evearalled you names, yelled at you, stopped you sdeends and
family or leaving the house, restricted your aceesaoney or done anything else that
made you feel humiliated, intimidated or controted

Follow up
If yes invite the client to detail the relevant betlours/incidents and to describe their
impact on them.
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Appendix 4

Child Dispute Services, Family Violence Policy
Last updated 15 May 2012

| CHILD DISPUTE SERVICES

z &) FAMILY VIOLENCE POLICY
“‘—'.-:':&EF.E‘},’:!:':;-:—'"

4y AUSTRALIA &
T

FEDERAL MAGISTRATES COURT

FAMILY COURT OF AUSTRALIA
OF AUSTRALIA

Scope

This policy applies to all family consultant intentions within the Family Court of
Australia and the Federal Magistrates Court of Aalist.

Key principles

1) The safety and on-going protection of parties emldren is of paramount importance.
Parties and children should be safe while on Can@mises or in the consulting rooms of
Regulation 7 family consultants.

2) There is considerable research evidence thiatrehiwho have been subjected to
violence, and / or who have witnessed family vicksrare significantly adversely
affected by such an experience.

3) Parties who have been subjected to family vicéesmd who have been unable to
exercise control over their lives often lack coefide to represent their own interests.

4) Prime consideration is the alleged victim’s saf@éhose who have been subjected to
family violence have the right to make their owmickes about what is tolerable for them
(including not being in the presence of the allegerpetrator), and their choices should
be respected.

5) Where any client expresses concerns for th&tysaor about potential family
violence, a safety plan will be devised and impleted without the need to determine or
assess the accuracy or validity of the client'sregped concerns.

6) Particular cultural groups may have special se@¢hile family consultants must be
sensitive to these special needs, safety concenssmot be overridden.

Definition
7) Family consultants operate within the Family Laet, which, at s4AB(1), defines
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family violence as

“... violent, threatening or other behaviour by aguer that coerces or controls a member
of the person’s family (the family member), or casithe family member to be fearful”.

8) The legislative definition is primarily directed coercive controlling family violence.
In this regard the use of the verbs “coerces” amhtrols” is central to the definition.

9) It is important to note that the above defimitat section 4AB(1) is the effective
definition of family violence. What follows at semt 4AB(2) is a non-exhaustive list of
behaviours which may constitute family violenceesé include

a) an assault; or

b) a sexual assault or other sexually abusive hetg\or

c) stalking; or

d) repeated derogatory taunts; or

e) intentionally damaging or destroying property; o

f) intentionally causing death or injury to an aaigror

g) unreasonably denying the family member the fonglrautonomy that he or she
would otherwise have had; or

h) unreasonably withholding financial support nekttemeet the reasonable
living expenses of the family member, or his or ttatd, at a time when the
family member is entirely or predominantly depertdanthe person for financial
support; or

I) preventing the family member from making or kegpconnections with his or
her family, friends or culture; or

j) unlawfully depriving the family member, or anyember of the family
member’s family, of his or her liberty”.

Role of the family consultant

10) Family consultants are bound to place the inéstests of the child as the paramount
consideration. The family consultant’s role isdentify and address with the parties all
issues which impact on the well being of the cleifdrincluding those issues relating to
family violence.

11) It is the responsibility of family consultatitsencourage parties to address issues
relating to violence if concerns are raised orgateons are made, and to inform them of
the research information on the adverse effecishddren of exposure to family
violence.

12) It is appropriate for family consultants to agg perpetrators or alleged perpetrators
in an exploration of their behaviour and its impactthemselves and their relationships
with others, and to provide appropriate referréimation.

13) It is appropriate for family consultants toiasthose who have experienced family

violence to explore the impact of family violenae them and their children, and provide
appropriate referral information.
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14) Following a Child Dispute Services interventidns the responsibility of the family
consultant to advise the Court, via written andi@l advice, about any family violence
which has been noted or alleged, potential imgbeet for orders, and the ongoing
consequences this might have for the children.

Family violence and child abuse

15) Family consultants have a mandatory role irtepg child abuse to the appropriate
authorities.

16) S4(1) FLA, includes a child being “subjecteddpexposed to, family violence” as a
form of psychological harm. Many researchers siryileegard exposure to family
violence as a form of psychological harm. Otheeageshers regard witnessing violence
as a specific form of abuse in its own right. Expeso family violence can include
hearing or seeing a parent or sibling being subgetd a range of forms of abuse, as well
as exposure to the effects of a family member’sevibbehaviour.

17) Exposure of a child to family violence can #fere constitute grounds for a
notification of risk of abuse.

Screening and risk assessment

18) All staff must be alert to safety issues whettirsg up or conducting all family
consultant interventions. Where safety issues baea identified appropriate
arrangements must be made to minimise risk of physir psychological danger to all
participants and others on the premises.

19) Every effort will be made, through routine armg and risk assessment, to ensure
that a party’s (or child’s) right to, and need fprotection is not compromised by the
child dispute intervention process.

20) Family consultants will routinely inform theuw as to whether or not family
violence risk issues have been identified.

Joint interviews

21) Family consultant interventions commence wépasate interviews. From time to
time a joint interview may be proposed if it appetirat it may help to progress the
matter without posing a risk to any participant.

22) Parties have the right to decline to be intamad jointly. Any subsequent joint
interview agreed to by parties will be terminatgdlioe family consultant if concerns
arise regarding safety or intimidation.

23) In matters in which there is a family violeraréler, sessions can be held with both

parties jointly (in person or by phone) only if tbés an exclusionary clause in the family
violence order in relation to dispute resolutioroaders of the Family Law Courts. If

74



there is no such clause then no joint interviewslmaundertaken without the family
violence order being amended.

Training and development

24) To provide quality services aimed at ensurireg the child’s interests remain
paramount, it is essential that family consultdrage a sound understanding of the issues
for families in which family violence is a feature.

25) It is the responsibility of Child Dispute Ser®s management to ensure that adequate
and regular training of family consultants occurselation to family violence, and that
newly appointed staff are familiarised with alleehnt policy, any practice guidelines

and the current literature .
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